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NOMINATION OF SCOTT W. MULLER 
TO BE GENERAL COUNSEL OF THE 
CENTRAL INTELLIGENCE AGENCY 


WEDNESDAY, OCTOBER 9, 2002 

U.S. Senate, 

Select Committee on Intelligence, 

Washington, D.C. 

The Committee met, pursuant to notice, at 9:37 a.m., in room 
SH-216, Hart Senate Office Building, the Honorable Bob Graham 
(Chairman of the Senate Select Committee on Intelligence) pre- 
siding. 

Committee Members Present: Senators Graham and Rockefeller. 

OPENING STATEMENT OF SENATOR BOB GRAHAM 

Chairman Graham. The Committee will come to order. 

Today’s hearing of the Select Committee on Intelligence is for the 
single purpose of receiving testimony from the President’s nominee 
for the position of General Counsel of the Central Intelligence 
Agency, Mr. Scott W. Muller. Mr. Muller, we welcome you and 
thank you for coming today, particularly on such short notice. 

Mr. Muller. Thank you. Senator. 

Chairman Graham. We also welcome Mr. Muller’s wife, Caroline, 
and two of his three children, Christopher and Pete, as well as his 
present and former assistants, Anna Corrales, Barbara Doan and 
Karen Baker, who are all here indicating their support. Would the 
family please stand and be recognized. Thank you very much. 

Mr. Muller is currently the managing partner of the Washington, 
D.C., office of the law firm of Davis, Polk & Wardwell. His law 
practice has included complex litigation matters that contain secu- 
rities, antitrust and criminal aspects. 

Mr. Muller also served as an Assistant U.S. Attorney in the 
Southern District of New York from 1978-1982. We heard testi- 
mony yesterday from Mary Jo White, formerly the U.S. Attorney 
for the Southern District. This was part of our joint inquiry into 
the events of September 11. I know that the Southern District 
prosecutors are among the best and most highly recognized Federal 
prosecutors in the country. 

We hope Mr. Muller will elaborate today in his statement and in 
response to questions from the Members of the Committee on what 
he has learned in his career that has prepared him to be the Gen- 
eral Counsel for the Central Intelligence Agency. 

If confirmed, Mr. Muller would be only the second CIA General 
Counsel to go through the confirmation process. Congress amended 

( 1 ) 
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the Central Intelligence Agency Act of 1949 in 1996 to require that 
the person to fill this position be selected with the advice and con- 
sent of the Senate. This reflects the importance we attribute to the 
functions performed by the CIA General Counsel. 

With the critical role played by the agencies of the intelligence 
community in the war on terrorism and, perhaps soon, the war on 
Iraq, now more than ever the CIA must have a strong General 
Counsel. This is, in part, the reason that we are holding this spe- 
cial meeting of the Committee today to hear from Mr. Muller, in 
hopes that we can expedite this process so that he will be able to 
assume his position prior to the adjournment of Congress. 

I am certain that Mr. Muller knows the role of lawyers at the 
CIA has evolved over the last 25 years. In the early i970s there 
were only a handful of lawyers in the CIA. Today there are ap- 
proximately 100. In the Counterterrorism Center alone the number 
has gone from one as recently as 1997 to seven today. 

This growth reflects the fact that after the Pike and Church 
Committees in the late 1970s completed their review of the per- 
formance of the intelligence agencies, intelligence operations be- 
came, as has been referred to, a heavily regulated industry. 

Executive Order 12333, first issued by President Ford in 1976, 
created a set of guidelines for operations — particularly those 
against U.S. persons and those conducted inside the United States. 
The CIA and the FBI have classified regulations that further guide 
operations. 

These complex sets of rules need lawyers to interpret and apply 
them to day-to-day operations — and they must do it quickly, and 
they must get it right. Officers in the Directorate of Operations 
need lawyers they trust so that they can go about their business 
devising and implementing aggressive operations that will help us 
thwart the terrorists before they can do us harm. 

On that point, I would like a moment to speak about the issue 
of cautious lawyering at the CIA. I know from my work on this 
Committee for the past 10 years that lawyers at CIA sometimes 
have displayed a risk aversion in the advice they give their clients, 
particularly some of the lawyers assigned to the posts in the Direc- 
torate of Operations. 

Unfortunately, we are not living in times in which lawyers can 
say no to an operation just to play it safe. We need excellent, ag- 
gressive lawyers who give sound, accurate legal advice, not lawyers 
who say no to an otherwise legal operation just because it is easier 
to put on the brakes. 

I also know that the lawyers assigned to the Directorate of Oper- 
ations are not always perceived as part of a team by their clients 
but, rather, a hurdle that must be surmounted before the operators 
can do their jobs. Team work requires mutual respect and I hope, 
if confirmed, that you will instill that in your lawyers. 

The previous General Counsel came before this Committee in a 
public hearing last year on the U.S. A. Patriot Act intelligence-re- 
lated provisions and asserted that the officers in the Directorate of 
Operations needed “adult supervision” by their lawyers. As you 
might imagine, that comment was not well received at the Direc- 
torate of Operations. In my opinion, the Directorate of Operations 
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officers are performing the most adult jobs in our Government 
today. 

I hope that if you are confirmed, Mr. Muller, you will instill in 
your lawyers the need to be a team player and to give cutting-edge 
legal advice that lets the operators do their jobs quickly and ag- 
gressively within the confines of law and regulation. 

We are joined this morning by my good friend and former col- 
league in the State House, Senator Kit Bond of Missouri. I know 
the close friendship that he has with Mr. Muller because he’s been 
telling me about it on a daily basis for the last 6 weeks. 

Senator Bond. 

[The prepared statement of Senator Bond follows:] 

Prepared Statement of Senator Bond 

Good Morning Mr. Chairman, Members of the Committee. Thank you for the op- 
portunity this morning to appear before the Intelligence Committee on behalf of Mr. 
Scott Muller. 

President Bush’s nomination of Mr. Muller to the position of General Counsel of 
the CIA reflects careful deliberation and consideration on the part of the President 
for this important position. 

The Central Intelligence Agency, in addition to the entire Intelligence Commu- 
nity, now more than ever, faces the daunting and paramount task of gathering effec- 
tive and reliable intelligence as we conduct the war on terror. 

Currently, in an effort to fulfill this paramount task, the relationships and inter- 
actions between the various entities within the Intelligence Community are being 
reexamined and restructured in an effort to facilitate more effective and reliable in- 
telligence gathering. 

Throughout this reexamination, the CIA General Counsel will need to have an un- 
derstanding of the laws governing these relationships. In addition, the CIA Counsel 
will need to be capable of carrying out careful and thorough analysis of all the legal 
ramifications of intelligence and law enforcement collaboration. 

I am convinced Scott Muller’s extensive legal experience and training will afford 
him the ability to provide proactive, timely, objective and independent advice to the 
agency and the Intelligence Community, consistent with the laws and the Constitu- 
tion of the United States. 

Scott began his higher education at my alma mater, Princeton University, grad- 
uating cum laude with a Bachelors degree in 1971. From there, he went on to 
Georgetown University Law Center earning his J.D., making Law Review and Law 
Review Executive Board. 

Since that time, Scott has distinguished himself amongst his colleagues in the 
legal community. For the past 24 years, he has been a litigator at Davis Polk & 
Wardel specializing in representing Fortune 100-sized companies conducting what 
can best be described as “crisis management.” Scott is no stranger to being thrown 
into high-pressure, high-stakes legal arenas that have put his legal and managerial 
abilities to the test. His ability to assimilate quickly and then master new and mul- 
tiple subject matters would serve the CIA and Intelligence Community well as it 
attempts to reexamine and restructure its collaborative sharing and intelligence 
gathering abilities. 

Among Scott’s many honors and awards, he has received: 

• FBI Commendation and Department of Agriculture Commendations 

• One of New York Law Journal’s “Rising Stars in 13 of New York’s Largest and 
Most Prestigious Law Firms” 

• Included in “Guide to The World’s Leading White Collar Crime Lawyers” 

• International Who’s Who of Business Crime Lawyers 

Scott’s interest in national security can be traced back to the mid-1980s when he 
served as a member of the Arms Control and National Security Affairs Committee 
of the Association of the Bar of New York City. He has over 25 years of experience 
with the Federal Criminal Law Enforcement process as a prosecutor, teacher, and 
defense lawyer and has worked extensively with general counsels of large organiza- 
tions. After serving with the Watergate Special Prosecution Force, he: 

• Clerked in the United States Court of Appeals for the Third Circuit. 

• Was an Assistant United States Attorney in the Southern District of New York 
from 1978 to 1982 
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• Served as the Vice Chairman of the American Bar Association’s White Collar 
Crime Committee 

• Was Adjunct Professor at the Georgetown University Law Center where he 
taught an advanced course in Federal Law Enforcement. 

Mr. Chairman, Members of the Committee, it is for all of the aforementioned rea- 
sons in my statement this morning that I am confident my colleagues on both sides 
of the aisle will approve the nomination of Scott Muller to the position of General 
Counsel of the Central Intelligence Agency. 

The emerging challenges before the Intelligence and Law Enforcement Commu- 
nities that will surface throughout their reexamination and restructuring will neces- 
sitate the talents and legal expertise of folks like Scott. 

Thank you again Mr. Chairman and Members of the Committee. 

OPENING STATEMENT OF SENATOR KIT BOND 

Senator Bond. Mr. Chairman, thank you very much for your 
very thoughtful and carefully worded guidance to the General 
Counsel’s position. Most of all, thank you for conducting this hear- 
ing so promptly. I know the President and the Administration are 
very grateful that you are moving expeditiously because, as you in- 
dicated, this is a position of paramount importance given the chal- 
lenges we face in the international and national arena today. 

In the interest of full disclosure, I will tell you that even though 
Mr. Muller lives in Maryland and practices in New York and 
Washington, D.C., I am here as a Senator from Missouri to offer 
my highest commendations. His son and my son were in high 
school together and now in college together and furthermore my 
wife has known him longer than I have, and I would say on behalf 
of Linda and Sam, he has their highest endorsement, and that’s 
just one of the reasons I’m here today. 

The most important reason, obviously, is that President Bush’s 
nomination of Mr. Muller to the position of General Counsel re- 
flects, I think, careful deliberation and consideration on the part of 
the President for this important position. As you have indicated, 
Mr. Chairman, the Central Intelligence Agency, in addition to the 
entire intelligence community, now more than ever faces the 
daunting and paramount task of gathering effective and reliable in- 
telligence as we conduct the war on terror. 

I have many more things to say about Mr. Muller that I will sub- 
mit for the record because of the time constraints, but I think 
you’ve indicated that the CIA General Counsel will need to have 
an understanding of the laws governing these relationships, and 
the Counsel will need to be capable of carrying out careful and 
thorough analysis of all the legal ramifications of intelligence and 
law enforcement collaboration, not simply being the abominable no- 
man, but providing the best advice on how to comply with all the 
laws to get the job done. 

I’m convinced that Scott Muller’s extensive legal experience and 
training will afford him the ability to provide proactive, timely, ob- 
jective and independent advice to the Agency and the Intelligence 
Community consistent with the laws and the Constitution of the 
United States. 

Scott began his higher education at Princeton University, grad- 
uating cum laude in 1971, and from there he went to Georgetown 
University Law Center, earning his J.D., where he served on the 
Law Review and the Executive Board of the Law Review. Since 
that time he has distinguished himself among his colleagues in the 
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legal community, for the past 24 years as a litigator at Davis Polk 
& Wardwell. 

He has received the FBI commendation, the Department of Agri- 
culture commendations. His interest in national security can be 
traced back to the 1980s, when he served as a member of the Arms 
Control and National Security Affairs Committee of the Association 
of the Bar of New York City. He has also clerked in the U.S. Court 
of Appeals for the Third Circuit, and, as you indicated, was an As- 
sistant U.S. Attorney. 

Mr. Chairman, Members of the Committee, for all the aforemen- 
tioned reasons I am confident my colleagues on both sides of the 
aisle will consider this nomination carefully and approve the nomi- 
nation of Scott Muller to be the General Counsel of the Central In- 
telligence Agency. I again offer my sincere thanks to the Com- 
mittee for the expeditious hearing, and I offer any assistance I can 
in moving this nomination forward. Again, Mr. Chairman, my sin- 
cere thanks. 

Chairman Graham. Thank you very much. Senator. We are 
being joined by Senator Rockefeller. Senator Rockefeller, Senator 
Bond has just introduced Mr. Muller, and we are prepared to turn 
to his statement unless you would like to make an opening state- 
ment. 

Senator Rockefeller. No. 

Chairman Graham. Mr. Muller. 

STATEMENT OF SCOTT W. MULLER, GENERAL COUNSEL- 
DESIGNATE, CENTRAL INTELLIGENCE AGENCY 

Mr. Muller. Thank you, Mr. Chairman, Senator Rockefeller. Let 
me start, Mr. Chairman, by thanking you and the distinguished 
Members of this Committee for giving me this opportunity to ap- 
pear before you and to make this introductory statement. I am hon- 
ored that the President has nominated me to the position of Gen- 
eral Counsel of the Central Intelligence Agency. 

The privilege I feel in being asked to serve is particularly great 
because this is an extremely challenging time for the Agency, the 
Intelligence Community, and the Nation as a whole. The laws gov- 
erning the relationships between the Intelligence and Law Enforce- 
ment Communities and the practices of those communities are un- 
dergoing rapid and substantial change. A new and fresh perspec- 
tive is being brought to balancing the need for collaboration and 
the simultaneous need to respect constitutional values and, in par- 
ticular, the Intelligence Community is being asked to coordinate 
more closely than ever with criminal investigators and prosecutors 
on the domestic side and overseas. 

This re-examination is taking place in a real-time crisis situation 
where there are continuing, simultaneous demands on a number of 
fronts and a critical need for judgment, management skill and a 
collaborative spirit in the Office of General Counsel. 

For 24 years, I have been a litigator at Davis Polk & Wardwell 
specializing in representing Fortune 100-size companies and others 
at times when they were immersed in crisis and felt that they were 
under siege. A major part of my practice and experience can best 
be described as crisis management. I have frequently been asked 
to walk into fast-moving, high-pressure, high-profile legal disaster 
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areas, to assemble and manage large teams of lawyers and other 
experts, to work within new and complex institutional structures, 
to collaborate, as appropriate, with those representing diverse in- 
terests and to guide my clients’ responses on multiple fronts simul- 
taneously. 

I’ve had the opportunity to engage and, I trust, to master new 
subject matters, often extremely complex and usually technical, if 
not arcane, and to do so under severe time constraints. I’ve also 
had the opportunity to advise numerous large institutions on the 
establishment of legal compliance programs designed to avoid vio- 
lations of law while at the same time giving business executives 
the tools they need to perform their jobs effectively. To add a word 
here, I might say that it’s not cautious advice that’s part of that; 
it’s careful and timely advice. That’s the critical element. 

The central part of my practice for the last 25 years has been 
Federal criminal law and enforcement, and my experience in that 
area is current and extensive. After serving with the Watergate 
Special Prosecution Force, I clerked in the U.S. Court of Appeals 
for the Third Circuit. I was an Assistant U.S. Attorney in the 
Southern District of New York from 1978 to 1982. I served as the 
vice chairman of the American Bar Association’s White Collar 
Crime Committee and as an Adjunct Professor at Georgetown Uni- 
versity Law Center, where I taught an advanced course in Federal 
law enforcement. More importantly, the vast majority of my cases 
have involved Federal criminal law and interaction with Federal 
prosecutors and other Federal regulators at all levels. 

I believe that the job of General Counsel of the Central Intel- 
ligence Agency is to provide timely, objective and independent ad- 
vice to assist the DCI, the Agency and the community as a whole 
in accomplishing their missions effectively and doing so in a way 
that is fully consistent with the laws and Constitution of the 
United States. I view a critical part of that job as working with this 
Committee and its House counterpart as you fulfill your important 
oversight responsibilities. 

I am enthusiastic about the opportunity to serve. I look forward 
to answering your questions and providing whatever information 
you feel may be necessary or that you may find useful as you con- 
sider my nomination. If confirmed, I look forward to working with 
you on the important matters that face the Central Intelligence 
Agency, the intelligence community, this Committee and its House 
counterpart, and as I said before, the Nation as a whole. 

Thank you, Mr. Chairman. I’m prepared to answer any questions 
you may have. 

Chairman Graham. Thank you, Mr. Muller. We will proceed with 
questions on a 5-minute rotating basis. 

As I indicated to you in our remarks before the hearing com- 
menced, I was very impressed with the file that I had the oppor- 
tunity to review. You have an impressive background. One question 
that would be raised in reviewing that is the fact that you have not 
had much previous experience in intelligence or intelligence-related 
activities. Could you tell us what you think in your background has 
best prepared you to assume this responsibility? 

Mr. Muller. Yes, Senator. I think that’s a fair and appropriate 
question and I thank you for asking it. To start, I have no direct 
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intelligence or national security experience. I have in the vast ma- 
jority of my cases, however, specialized in mastering new sub- 
jects — often extremely complex subjects — in very short periods of 
time. That has been the essence of my practice over the past 25 
years, and the range of subjects has been quite broad. 

In addition to that, as I said in my opening statement, I have 
come to specialize over time in what, as I’ve said, can best be de- 
scribed as crisis management, which essentially has meant going 
into very difficult situations with multiple challenges at the same 
time. Often I’ll have the media. Federal investigators. Securities 
and Exchange Commission or civil anti-trust authorities, foreign 
investigators — every kind of possible challenge to an entity — all at 
the same time, all happening sometimes with lightening speed and 
be called in to try to marshal the resources necessary to deal with 
that problem. Often that involves hiring multiple law firms — lit- 
erally organizing and managing hundreds of lawyers — and then in 
a very brief time understanding the facts, and often brand new 
law, in a way which I can then advise on how best to respond on 
those fronts at the same time. 

Finally, and I think perhaps most importantly given the changes 
that are underway in the Intelligence Community, and as we re- 
examine the national security organization generally, I have an ex- 
tensive experience in law enforcement — ^both as a former pros- 
ecutor, but again, most recently and more importantly, as a defense 
lawyer. I am fully conversant with the way the Federal investiga- 
tive system works with FBI agents. I think I would have a credi- 
bility in dealing with them and understanding their problems and 
the interactions in a way which, while not unique, will be of ex- 
traordinary importance. 

Let me say as well that I asked myself this question when I was 
first approached about the possibility of serving as General Counsel 
of the Central Intelligence Agency, and I asked it on a number of 
occasions through the process in which I was interviewed. I’ve spo- 
ken now to four former General Counsels of the — and did speak 
prior to accepting the nomination — four prior General Counsels of 
the Central Intelligence Agency and the Acting General Counsel 
now. I spoke to two of the witnesses you had here before you yes- 
terday, both of whom are my friends, Louis Freeh and Mary Jo 
White. I spoke to a former head of the Central Intelligence Agency 
and I spoke to the gentleman who is now the General Counsel for 
the National Security Council. 

Each and every one of them told me — and also a former Attorney 
General who is a friend — each and every one of them told me that 
in their view the most important requirement for the General 
Counsel of the Central Intelligence Agency is judgment and matu- 
rity and the ability to make decisions quickly but properly. I have 
no illusions about how much there is to learn. Clearly it’s a lot. I 
also have no doubt that I can do it and do it well. 

Chairman Graham. Thank you, Mr. Muller. That was very reas- 
suring statement. You are going to face a number of challenging 
legal issues should you be confirmed. One of those that has b^een 
discussed repeatedly, including yesterday by former FBI Director 
Louis Freeh and former U.S. Attorney for the Southern District of 
New York, has to do with the wall between law enforcement and 
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intelligence. We have found instances where that wall has been so 
impenetrable as to keep information that would have been valu- 
able, potentially even change the course of events, from passing in 
one direction or the other. 

There were some significant changes made in the law as part of 
the U.S.A. Patriot Act that was adopted in October of last year. At 
this stage, do you have any comments to make, including from your 
experience as a U.S. Attorney, as to how that wall of separation 
should be either modified, dismantled, strengthened? 

Mr. Muller. Well, let me start. Senator, by saying that I think 
the changes that were made in the U.S.A. Patriot Act were clearly 
necessary in light of the events of September 11 and I think have 
gone a long way toward creating at the operational level the kind 
of sharing and collaboration that this Committee and the Intel- 
ligence Community and the Bureau and law enforcement think 
need to occur. There’s a lot of work left to be done. 

The wall that originally existed obviously had its basis in experi- 
ence. The concept essentially was that to the extent there was a 
merger of foreign intelligence and law enforcement there would be 
both the incentive and the opportunity for abuse. But we now live 
in a world that’s different than when that wall was first erected. 

First, unlike the days prior to the Church and Pike investiga- 
tions, there is now Congressional oversight that is effective and ex- 
tensive. In addition to that, the nature of the threat has changed 
dramatically. The distinction between domestic and foreign is dif- 
ficult to apply in a world where the threats are truly transnational, 
just as the distinction between law enforcement and intelligence is 
difficult to sustain when the line between war and peace has essen- 
tially been eroded in the way that it has. 

Obviously, it’s going to be a critical issue going forward to contin- 
ually re-examine the relationship between domestic law enforce- 
ment and domestic activities on the one hand and foreign on the 
other. There are clearly things that can be done now, some of the 
issues relating to the FISA that are being litigated before the court 
that need to be examined, but as a general matter, while keeping 
an eye on the reasons why the wall was essentially erected in the 
first place, clearly we’re moving toward other ways of achieving the 
goals of protecting U.S. civil liberties interest while getting the job 
done. 

Chairman Graham. Thank you very much, Mr. Muller. 

Senator Rockefeller. 

Senator Rockefeller. Thank you, Mr. Chairman. I bid you a 
good day. 

Mr. Muller, a couple of things. I think that essentially in life peo- 
ple have two parts to them. You get this all for free. 

Mr. Muller. My children are getting it, too. 

Chairman Graham. Senator Rockefeller might charge tuition for 
your children — always mindful of the family treasury. 

Senator Rockefeller. That’s right. Always looking for more. 

[Laughter.] 

Senator Rockefeller. In other words, the skill sets that they’re 
trained with and then sort of the way they adapt to how life puts 
them into a different circumstance. Skill sets — this is still a con- 
tinuation of the Chairman’s question — skill sets are powerful. Now, 
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as Senators we have to manage time and all kinds of things. Lots 
of people have to do that. When a lawyer says I can manage time, 
get a hundred lawyers together, react to a crisis, and walk into a 
situation and master it, that’s important. It was reassuring to the 
Chairman and it doesn’t un-reassure me, but I want to probe a lit- 
tle bit further. 

If you don’t know about a subject, there is a price. I’ll just pick 
an example out of the air. You can have mastery of the history of 
China, for example, but if you don’t speak Chinese or if you don’t 
speak several of its dialects, talking about this Agency, you’re dis- 
advantaged. Because it means that Mao Tse-dong, for example, 
could never, was never understood by more than one-third of the 
people of China because of the dialect and the province that he 
came from when he spoke. 

So for a lawyer for the CIA, General Counsel for the CIA, the 
skill set has to be, I think, quite broad. In your case it’s a set of 
instincts as to how to gather together the threads needed to use, 
as you say, good judgment, common sense, as the others said, good 
judgment and common sense. I’m not questioning whether that’s 
enough, but I’ll just give you an example then, ask you to respond. 
I’ve used this several times before. 

We had here in open session not long ago a Minneapolis FBI 
agent and he had been dealing with the Moussaoui case. He had 
two choices. Moussaoui was working under an expired French visa, 
of that nature. Thus, he had broken the law and, therefore, law en- 
forcement said, “you go get that person.” 

Now there was another choice he could have made, which was 
to say, I know that this person, I suspect that this person has ter- 
rorist ties and, therefore, rather than nailing him for what I know 
I can get him on, wouldn’t it be more useful for me to surveil him, 
to see who he has lunch with — to figure out, just to watch over a 
period of months what his interaction is and who he sees. In fact, 
this gets more and more important as we get more into all of this. 

He clearly, resolutely, proudly, definitively picked the first course 
and rejected the second, in his testimony to us. It’s that I think 
that the Chairman and I are thinking about. Mastery — you’ve got 
to speak the language. You can go to the country, but you’ve got 
to speak the language. So with that kind of alliteration, I want you 
to expand more on just that good judgment is enough. 

Because it’s like why Mormons are so important to the Agency 
because they get their language training for 2 years and then they 
go out and they go in the street. So they learn not just the dialect, 
which they’ve already learned, but they learn the colloquial lan- 
guage. Then some of them go to the Agency where they do unbe- 
lievably helpful things. But if they didn’t have that, they couldn’t 
do that. Now, you have this whole, huge field to survey. 

Mr. Muller. I understand your question. Senator. First, let me 
say, obviously, I agree with you. In order to do the job or under- 
stand China, you ultimately need to learn Chinese, and you need 
to learn it pretty fast. I will not know Chinese the day I arrive. I 
will be able to rely on people in the Agency and in the General 
Counsel’s office for the time that it takes me to learn for a period 
of time. But I will need to learn fast, and I have no illusions about 
that. 
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It is also true that this is a highly specialized area. It’s not much 
you read about in books. You have to go out and actually spend 
some time and understand the business of what is done at the 
Agency. 

There is, of course, the legal part — the law — and, as I said, I 
have learned extraordinarily arcane areas of law and have done it 
fast. The more difficult part, and I think you’re right, is to learn 
the business of the Agency 

Senator Rockefeller. The instinct which pulls you back to one 
or another place. 

Mr. Muller. You’re talking about the two choices, you mean. 

Senator Rockefeller. I just use that as an example. The ques- 
tion of the instinct. Where do you go? You get the information, but 
then where does it take you? 

Mr. Muller. It’s hard to answer a question about instinct in the 
abstract. Let me say this and then I’ll sort of venture into, as best 
I can, to try to answer that. 

I think one of the reasons why I have been lucky enough to have 
success going from one crisis management situation to another — 
why I get asked by different clients to do it is because I’m willing 
to make judgments. I’m willing to take risks when they have been 
carefully calculated. I’m willing to act with the speed that’s re- 
quired by the clients and the circumstances. 

As well, I think I’ve been able to show a number of clients that 
I can learn Chinese. If I may. I’ll give you a brief example. I rep- 
resented — one of the most arcane parts of the securities business 
is the loaning and borrowing of securities back and forth between 
firms. There are a handful of firms in the country and, indeed, in 
the world who do it. They make vast sums of money doing it. Two 
firms ran an operation together for a period of years and then had 
a dispute about how to account for the proceeds of it because their 
system seemed to be giving them results that weren’t intuitively 
right. 

They interviewed a number of lawyers to try to find one who 
could come in and understand what was going on, and they gave 
that lawyer — and I was among a group of lawyers who were inter- 
viewed about doing it; I’d had no prior experience in the area at 
all and, indeed, relatively little in the way of accounting back- 
ground. I knew nothing about the business; I had never heard of 
it. 

I had a month to do this because it was actually a dispute. I was 
being hired by one side. I went in with the people who had actually 
put the system together, and we took it apart, piece by piece. I 
learned the business. Not only that, I found imbedded in the as- 
sumptions — in one of the assumptions that underlay their system — 
a system that they had created and which they had looked at — and 
this particular issue they’d looked at over and over again, they had 
missed it. 

I ended up taking the system apart. I ended up putting their sys- 
tem back together. That system, the system that I created essen- 
tially for them, is now being used by that particular firm for hun- 
dreds of millions of dollars every year. That was Chinese — or Greek 
in that case. I learned it, and I was able to be helpful and fast. 
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Now in terms of instinct, to come back to what I think is the core 
of your question, it’s hard to answer again in the abstract. I have 
had, albeit awhile ago, the choices that you asked between does one 
act now to stop a particular individual or does one, in effect, let the 
chips ride to see what additional gains can be made. 

Those are judgments which can only be made on the basis of all 
the facts at the time. As a lawyer, I will not be making them in 
the first instance. Instead, I’ll largely be advising as to what I per- 
ceive the risks are. 

I’ll come, if I can, one further point. Senator Graham in his open- 
ing statement referred to a prior General Counsel who talked about 
the need for adult supervision — who had used the word adult su- 
pervision. I obviously and clearly do not view that as my role. I 
view the lawyer more as a navigator who will help the captains of 
the ship steer it as best they can as so it’s not to hit shoals, to tell 
them where the water is deep and where it is shallow, and to give 
them their best judgment — my best judgment as to how the ship 
will fare in particular seas. But I will not be running it. I will not 
be the captain. I will be advising as best I can on how to navigate. 

Senator Rockefeller. I’ll wait for the second round. Thank you. 

Chairman Graham. I’d like to follow up on Senator Rockefeller’s 
questions by posing, as one might in a law school classroom, a cou- 
ple of hypotheticals. 

Mr. Muller. Sure. 

Chairman Graham. We don’t expect a master’s paper on this, but 
in 2 or 3 minutes, if you can sort of give us an idea of how your 
mind works, how you would go about approaching these issues. 

First, one of the most vexatious issues that we’ve been dealing 
with is the so-called leaks problem. We have an elaborate system 
by which information is classified, which means that its release to 
the public is restricted, and we have laws to protect that classifica- 
tion system, many of which point directly at the Director of Central 
Intelligence, who has specific legal responsibility, if he becomes 
aware of an inappropriate release of classified information, to take 
actions, including forwarding cases to the Department of Justice. 

The fact is, this system, from my information, has not resulted 
in a successful prosecution in some two or three decades. The num- 
ber of leaks are rampant. You could probably pick up today’s New 
York Times and Washington Post and find several of them on the 
front page. I’ve described we now are not dealing with leaks; we’re 
dealing with dam breaks where big surges of information such as 
the Department of Defense battle plans for Iraq get released inap- 
propriately. 

If during your third week on the job Director Tenet should come 
in to you and say that he shares this concern and clearly the cur- 
rent system is not functioning either as a deterrent or as a punish- 
ment system, how would you go through the process of approaching 
that problem? With whom would you consult? What would be your 
analytical steps, et cetera? I might say I hope this hypothetical 
issue becomes a real issue soon. 

Mr. Muller. Well, Senator, I think you are right. The issue of 
leaks is an extraordinarily important one. The damage that is done 
by leaks is no different than the damage done by a spy. The fact 
that it’s done for, you know, what the leaker may view as appro- 
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priate reasons is absolutely no excuse given the horrendous dam- 
age that can occur. I think I would approach — leaving aside for the 
moment the question of who I would consult — my mind wraps itself 
around the problem in the following way. 

The first question I ask myself is what are the legal authorities 
and what are the statutes that apply and are they adequate? In the 
case of leaks, I know that there are espionage statutes which relate 
to the leak problem. I also suspect that there is a certain amount 
of disinclination on the part of the Federal prosecutors to want to 
use the word espionage to deal with the problem of — with an issue 
of a U.S. person who is leaking as opposed to spying. So the first 
question I would ask is to find out what the statutes are, to find 
out whether they’re adequate and, to the extent that they’re inad- 
equate, an issue which I think I would clearly address with the De- 
partment of Justice, the Criminal Division, and others, I would ask 
that question first. 

The most difficult question with respect to leaks has to do with 
actually investigating and finding them. In order to do that, you 
would want to have a specific case where it came to you or, to the 
extent that you could, you would want to put in place systems 
which would actually allow you to find them before they occurred 
or as they were occurring. 

More than anything else, you want to find a case that you can 
bring. You want to find a case that you can bring and bring suc- 
cessfully. You’d have to navigate your way through the problem of 
the threat of exposure of national security secrets as you do it. 

So to answer the question, again, I would first analyze what are 
the legal authorities and, most importantly, I would try to find a 
way — pro-actively rather than reactively — to, whether it’s set a 
trap, or set up a system where I could actually come up with a way 
to do it. It’s a very difficult problem. 

I think the reason why, at least to my knowledge, there haven’t 
been leak prosecutions — leaving aside the issue of to what extent 
can we actually go to the media in order to deal with this — a highly 
sensitive question and one which the Department of Justice I know 
has thought about extensively — but if one is limited to looking in- 
ternally, that’s one of the great problems, is actually finding it. 

Chairman Graham. Thank you. 

Senator Rockefeller. 

Senator Rockefeller. Thank you, Mr. Chairman. 

I want to still go back to the first question. This is not unfriendly 
questioning. You recognize that there is this gap and you say that 
you can overcome it and it is our duty to try to make our best judg- 
ment that you are right about that. 

Mr. Muller. As I said Senator, I view it as a fair and appro- 
priate question and I continue to. 

Senator Rockefeller Yes, you did and you are very forthcoming 
about that. 

There is an agency that used to he called HCFA — which is the 
Health Care Financing 

Mr. Muller. I had a case involving them. 

Senator Rockefeller. You are involved with them? 

Mr. Muller. I had a case involving them. I had to learn some- 
thing about them, yes. 
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Senator Rockefeller. I think it takes somebody about 12 
years — it is my judgment — to learn health care, public policy, in 
and out. You can do it through the master’s thing. You can do it 
through a Ph.D. at Johns Hopkins or wherever, but then you’ve got 
to practice it. Then the real world comes in on you and then you 
have the political process that comes in on you, and then 0MB that 
comes in on you. 

President Bush’s head of HCFA is a fellow named Tom Scully, 
who knows health care cold. That’s what he’s done. He’s a lawyer. 
But he brings more to it than the law. He brings to it just flat out 
knowledge and the battle scars of what went wrong as he applied 
legal instincts versus the practical problems of a recalcitrant HHS 
Secretary or President or 0MB or whatever. 

Am I justified in saying that fast learning skills — and then shoot 
me right down if you think I am wrong — that it really isn’t just a 
matter of collating lawyers and learning quickly, but that instincts 
are not learned quickly. They come from experience. It’s like an 
agent who has served overseas and does human intelligence. I 
mean, you don’t just go get trained for it. It takes years to develop 
the instincts that allow you to know what you are doing — which is 
right, which is smart, that you should have done this or that. Now 
how do you help me? 

Mr. Muller. I understand your question. Let me first say in- 
stincts, I don’t think, are learned. You have them, you develop 
them in whatever field you have over time. You then take those in- 
stincts and you apply them to whatever set of facts or area you are 
put into. That’s what I do. There have been three prior General 
Counsels 

Senator Rockefeller. Where do you get the instincts from? 

Mr. Muller. Your experience. 

Senator Rockefeller. But your experience isn’t in this. 

Mr. Muller. No. But you don’t need to have — with respect. Sen- 
ator, I don’t believe you need to have your instincts honed in this 
particular area. I think you need to have your instincts honed in 
the fight, in the well, in places where there are multiple people 
with different views where you have to navigate through them and 
where you have a sense of where a common sense good judgment 
would put you in the choices between letting someone stay out in 
the field so you can follow where they go and find the terrorist’s 
co-conspirator, letting them have one more phone call, or instead 
taking the risk that they are going to do something. You simply 
look at all the facts and circumstances and you bring to it the best 
judgment you have. 

I have spent the last 25 years essentially making precisely those 
kinds of judgments in varying fields. In particular, I have made 
them in the law enforcement area for only 4 years as a prosecutor, 
although we ran undercover operations, we ran a sting operation 
and in one case in which I can’t talk about here, we actually had 
a person who was in organized crime who was out on the edge of 
doing things with organized crime to keep his credibility going. 

I have lived those, albeit when I was younger. I have spent the 
rest of my career dealing, watching prosecutors having made the 
same decisions sometimes representing on the defense side. There 
have been three prior General Counsels of the Central Intelligence 
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Agency who came to that joh without intelligence experience. The 
first, named Tony Latham, came from Shea and Gardener. Russ 
Bremer came from Wilmer Cutler, and Stanley Sporkin from the 
SEC. Without knowing the ins and outs of how well they performed 
in your eyes Senator, I know from the people I have talked to in 
the Agency that several of those performed very well. 

I could add as well that I asked this question and I was — as I 
said to a person from people who know this community and know 
me — said, “don’t worry about this. You will be able to do it. It will 
come naturally to you because of your experience and because of 
the amount of law that is involved is relatively speaking not the 
body of HCFA law.” Would I know health care policy the way the 
gentleman you described? No. Do I think that my instincts and ex- 
perience are such that I can add real value and help make sure 
that the lawyers are part of the team and not viewed as — and don’t 
view themselves as — adult supervisors? Yes. The delivery of legal 
advice, working as a team, avoiding us versus them kinds of cul- 
tures, that’s what I do. 

Senator Rockefeller. I thank you and I’ll have the third round 
if you don’t mind, Mr. Chairman. 

Chairman Graham. Thank you. Senator. 

I’d like to raise a second issue. The Intelligence Community is or- 
ganized theoretically under the general supervision of the Director 
of Central Intelligence. By tradition and history, the Director of 
Central Intelligence also has served as the head of the CIA, one of 
the constituent agencies that make up the Intelligence Community. 

In your position, you are going to serve as the General Counsel 
to both of those positions — to both in his directorate of the whole 
community as well as his specific responsibilities at the CIA. One 
of the other agencies that’s in that constellation of intelligence 
agencies is that part of the FBI which is involved in intelligence. 
This multiple responsibility creates the potential of conflicts of in- 
terest, as we have learned in our hearings. Not infrequently the 
FBI and the CIA have different views of the same matter which 
have resulted in patterns of action, including one ignoring the 
other. 

Think about and tell us how you would approach these multiple 
responsibilities and particularly how you would see, from your posi- 
tion as General Counsel, dealing with the conflicts between the 
FBI’s intelligence responsibilities, the CIA’s virtually total intel- 
ligence responsibilities, and the DCFs overview of all of the agen- 
cies of the agencies of the Intelligence Community. 

Mr. Muller. I think there are — I’ll try to divide that question 
into a couple of parts if I can. One part has to do with the relation- 
ship and possible conflict between the FBI counterintelligence and 
domestic responsibilities and the CIA’s foreign both counterintel- 
ligence and intelligence activities. The second question I think has 
to do with the role of the DCI as head of the community and what 
conflicts may exist both because of his dual capacity as head of the 
CIA and head of the community and, as a corollary to that, what- 
ever conflicts I may have as General Counsel to him in those capac- 
ities. 

Let me address the first question first. The message of the U.S.A. 
Patriot Act and the lesson of 9/11, subject of course to the correct 



15 


oversight, is that the parts of the FBI and the CIA need to work, 
and the Justice Department, fully hand-in-hand in the investiga- 
tive stage, in the stage where they are trying to determine ways 
in which they can disrupt and detect terrorists and other threats. 

There is now increasing and should be full field-to-field coordina- 
tion. It’s precisely now — and just as in the past in espionage cases 
choices have had to be made along the lines of the choice that you 
referred to earlier. Senator Rockefeller, about when to bring a case 
and when not to bring a case, when to let one ride and when not 
to let one ride. Those choices will increasingly need to be made as 
those teams work together. 

They are also going to have significant issues to work on together 
as to whether or not cases are brought and where they are brought, 
what obligations will be under Brady against Maryland and a vari- 
ety of related questions. There is no substitute for not only having 
the field agents working together but actually having the lawyers 
work together as well, the prosecutors, as they are now doing in 
the counterterrorist cases where, as I understand it, there is and 
has been an extraordinarily good relationship between the Federal 
prosecutors and the Southern District of New York and the Eastern 
District of Virginia, the FBI agents, and the CIA agents all work- 
ing together. 

I would envision that there would be, over time, an extensive ex- 
change not only of information but of personnel, hopefully even be- 
tween the offices, so as to make that — and ultimately when the sys- 
tems are pulled together in a way which I understand they are not 
now, then the walls should ultimately be transparent and then 
choices can then be made as to when cases should be brought, what 
the costs will be, where they will be. 

With respect to the second question having to do with the DCFs 
role, obviously that has been an issue not only for this Committee, 
but really for the Nation, most recently, but over time. It is one 
that when one looks at — every time I look at it and think through 
a possible solution to how the national security apparatus ought to 
be organized differently I see both advantages and disadvantages 
to it and there are obviously a host of proposals. 

In the current system, as General Counsel I would view myself 
as having those responsibilities which the DCI gives me with re- 
spect to the community. I have no question but that a significant 
amount of coordinating work can and should be done. There are 
lawyers from the General Counsel’s office that are deployed to most 
of the other elements of the community, or can be — I think NS A 
may be an exception — but I would envision working very closely 
with the other General Counsels. 

I don’t perceive a conflict. I have frequently represented multiple 
clients, to the extent that one can view this as a multiple client. 
My client is the mission. My client is the President and the Execu- 
tive branch subject to this Committee’s oversight. Actions speak 
louder than words. I think to the extent that there is a perception 
of a conflict it can be eliminated. To the extent that there is a con- 
flict, I’ll be the first to say so. I doubt it’ll occur. 

Chairman Graham. Senator Rockefeller, could I ask two favors. 
First, could I ask a followup question beyond my 5 minutes and 
then, second, I am going to have to leave. Could you continue the 
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hearing and then conclude it when you have completed your ques- 
tions? You’re a scholar and occasionally a gentleman. 

We have had issues where, because of what now is agreed to 
have been erroneous legal advice, important decisions were either 
made or not made. The most prominent example is in this so-called 
Moussaoui case that Senator Rockefeller referred to in his ques- 
tioning, where the field agent in Minneapolis was berating the cen- 
tral office here in Washington to seek a FISA in order to get infor- 
mation. The persons making the decision here in Washington, by 
all now agreement, were misapplying the law and denying this re- 
quest, and then shortly after 9/11, when they did get access, found 
information that could have been very significant had it been avail- 
able earlier. 

How do you see your responsibility in terms of the legal commu- 
nity which advises all of the agencies that make up the Intelligence 
Community, so that on something such as what are the rules for 
a FISA, that the information is uniformly disseminated, updates of 
change in the law are promulgated, and some degree of oversight 
to assure that the legal officers are applying the appropriate stand- 
ard, that we have a continent of law and not a series of individual 
islands which may be drifting away from each other. 

Mr. Muller. I think within the Agency, to answer that question 
there first, what you have identified I think is one of the most im- 
portant things that the General Counsel is responsible for ensur- 
ing. There needs to be careful management and coordination 
among all the lawyers giving advice within the Agency to assure 
that it is. A, uniform, B, correct, and, C, that it is not driven by 
concerns of caution not required by the law, and similarly that it 
is not — that it doesn’t fail to take into account and raise to the ap- 
propriate levels any issues where the risks seem to be extreme. 

It also has to be client-driven. By that I mean it is imperative 
in the delivery of legal advice that the lawyer earn the trust of the 
client. You won’t be asked back a second time, you won’t be con- 
sulted when you need to be consulted unless you earn that trust. 
You earn that trust by doing everything you can to work with them 
to be part of the solution to the extent there’s a problem, by being 
clear and simple about the rules that guide, to be clear and simple 
about the difference between law and policy, and to be sure as well, 
because you are with them in recognizing that the risk of illegal 
action in the environment that we are operating in is no different 
and no greater than the risk of inaction. 

Chairman Graham. Mr. Muller, thank you very much. I apolo- 
gize that I have got to go to a 10:30 meeting. I thank you very 
much for the candor and the thoughtfulness of your responses and 
wish you and your family well. We will be attentive to moving this 
nomination as expeditiously as we can. 

Mr. Muller. Again, Mr. Chairman, thank you for scheduling the 
hearing. I know you all have been very busy doing very important 
work and I thank you. 

Chairman Graham. Senator. 

Senator Rockefeller. One of the interesting — well, not inter- 
esting — well it is interesting, but it is slightly depressing — facts is 
that there is a large and growing distrust between the executive 
branch and the legislative branch. It is often said — and this is not 
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political because I think all Presidents are guilty of this or we are 
guilty of it — it really doesn’t make any difference — there is quite a 
lot of disdain for oversight committees now. There is a great deal 
of disdain within the Intelligence Community for Oversight Com- 
mittees — the Intelligence Committees in both Houses. 

That has been proven many, many times in the last number of 
weeks as we have been trying to carry on this 9/11 investigation 
and deadlines and postponements and we’ll have it for you in 24 
hours and then it’s we’re OK with it, but we’ve got to take it over 
to the FBI or NSC and then it comes back and we end up getting 
it at 10 o’clock or at 9:55 and the hearing begins at 10 o’clock. 

That makes us — it means we can’t read it, we can’t read any- 
thing. That’s deliberate or it’s inadvertent. But in any event there 
is this disdain. I understand that because there are people putting 
their lives on the line out in the world and here these 
Congresspeople, who unfortunately have come on and off the Com- 
mittee too quickly — but it comes at great cost. It comes at great 
cost. 

It causes us to do the one thing that I don’t want to see happen 
as between oversight and the Intelligence Community, and that is 
the blame game. The blame game can come from two sources. One 
is that we get angry because we feel we are being looked down on 
and, you know, that we get sent second- and third-line people, and 
then sometimes we fail to recognize that the first-line people may 
have obligations they have to meet. 

But whatever it is, just accept what I say as being true, if you 
will. 

So then there comes a question of timely reports. There are time- 
ly reports on annual or one-time basis that the Congress requires 
and is owed which is frequently not met. That brings then the 
question of a General Counsel advising a Director of Central Intel- 
ligence about what to do about that. That is where you run into 
potentially the politics or we don’t want them to know or why are 
they doing this to us or this is taking all of our time and I’ve got 
more important things to do than sit and answer questions. 

But the fact is that we do appropriate the money. We do rep- 
resent the people. You work for the President and, more impor- 
tantly, you work for the people who we also represent in smaller 
sections than obviously the President does. 

So my question is this. Are you the kind of personality, and if 
you are. I’d like to know — I want you to sort of prove it to me, give 
me an example — where you go in and you say to your boss you’ve 
got to do this and you are going to do it. You are going to do it. 
You don’t want to do it and I understand that, but you are going 
to do it because it is the law, because it is required, because it is 
your instinct that it needs to be done, because these relations have 
to be good because if we don’t then we just play gotcha all the time. 
That is human nature and it is bad human nature. 

But how can I have a sense that you are not just a skilled col- 
lator of facts and information leading you to, as you say, the right 
kinds of intuitions but that you’ll also take on the person to whom 
you report and threaten to resign, if necessary, if the issue is im- 
portant enough. What aspect of your personality should give me 
confidence? 
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Mr. Muller. Good question. I am going to try to answer with a 
specific example. I am going to be a little bit opaque because I 
want to be careful about privilege. But I will give you a specific one 
and one which one of your witnesses from yesterday would be able 
to tell you more about from the government’s perspective if it ever 
became appropriate. 

My firm represented and represents many financial institutions. 
I was called into a case on what was then not yet a case actually 
on a Wednesday to give advice to this financial institution about 
a Federal Reserve examination which was to begin the following 
Monday. 

I gave some advice with respect to what that client could do or 
not do in connection with preparing for that examination. It ended 
up taking the matter first to the CEO, from there to the board of 
directors, and ultimately, in a personal conversation with the chair- 
man of the board when the advice was not taken, I told him that 
I was going to be consulting my firm. We withdrew from the rep- 
resentation of that client on a Sunday evening at about 11 o’clock. 
The Federal examination went forward. Two-and-a-half years later 
that client was indicted. It was indicted in connection with the 
matter that had been a part of the discussion that we had had. 

There is nothing more important to me than my credibility. 
There is nothing more important to me than my reputation. I will 
risk, indeed give up, the financial benefits of my practice for this 
job, but I will never do anything that would in any way call that 
into question and there is nothing that — I would never have any 
hesitation to give the advice that I think is correct. In fact, the peo- 
ple in the General Counsel’s office already know I expect push-back 
when I come up with a view. I give push-back. I think that is my 
job. 

I am not sure I answered the entirety of your question, as I think 
back on it now. I was giving the example. 

Senator Rockefeller Could you give me some more then? 

Mr. Muller. Well, I am trying to remember now if — you asked 
for an example — I am trying to remember now the general context 
in which I gave you the example. I remember the point of it. But 
the question was essentially whether I’d have any hesitation in ef- 
fect in telling the DCI what he needed to do — oh, I know. 

The context of the question had to do with the relationship be- 
tween the Intelligence Community and the CIA on the one hand 
and this Committee on the other. Many of the crisis kinds of cases 
that I came into didn’t need to be crises when they started. They 
became that because of the way in which the client dealt with the 
regulator or the U.S. Attorney or others, unnecessarily so. Whether 
the reason for the mistrust was inadvertence or deliberate is really 
irrelevant, because from the point of view of the regulator the re- 
sult is the same and the two are indistinguishable. 

There have been a number of cases, and I am trying to think of 
any that are public, where we have come in and my approach has 
always been the same. There is no excuse for being anything other 
than forthright with your regulator. I have an expression which I 
sometimes give to clients, particularly in the criminal arena. I tell 
them you can try to punch the big bear in the nose or you can 
smile and try to work with it. The latter is generally the better 
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course, particularly in an industry where you have no choice but 
to deal with that regulator. 

There may be times when in response to a subpoena or otherwise 
it is impossible or difficult to meet the deadline. You never let it 
pass. You talk about it. You do everything within your power to 
meet it. I read the report that accompanied this Committee’s au- 
thorization bill this year which described the performance on con- 
gressionally-demanded reports as dismal. I looked at the statistics 
as well. I immediately asked to understand those facts. I under- 
stand that work is being done on it now, but I also fully under- 
stand why this Committee would be, and was and is upset about 
that. 

I can tell you that from my perspective there is nothing more im- 
portant than full candor. I can’t promise that without knowing par- 
ticular facts that every question you ask I’ll be able to answer. I 
can promise that if I can’t answer those questions or if there is a 
reason why for one reason, legitimate reason, or another legitimate 
reason there is something that can’t be done, you’ll be told. You’ll 
be told the reason so that there is transparency with that regard. 

Senator Rockefeller. Thank you. The final question I would 
have would be your transition assuming this all works out. One 
way of asking that would be what have you done to prepare. You 
have obviously just read something which I wouldn’t have guessed 
you would have read, but you did and you know you had a reaction 
to that from that. 

There have been all kinds of reports that have been done over 
the last many years on the reorganization of the Intelligence Com- 
munity. Those reports are always dead on arrival. It is sort of 
fated, but it doesn’t mean that they are wrong. It is been really 
stunning, I think, to those of us on this Committee to see the lack 
of coordination and the turf nature of the Intelligence Community, 
in the case of the FBI because in the case of the lawyer he doesn’t 
want to give up information because it might jeopardize his case 
and that’s understandable. You put in the Intelligence Community 
and that information doesn’t go to somebody else who needs to 
have it because they’re surveilling and that is a fine line. 

But what have you done to prepare yourself to learn the so-called 
Chinese language and what is your approach, given the ferocity of 
the pace at which everything is moving, to preparing yourself for 
the nuances that don’t fall specifically under knowing the law? 

Mr. Muller. As you know I have had a practice of law, but I 
have also done what I think I could do up until now to begin to 
prepare. I didn’t obviously want to pre-judge the conclusion of this 
Committee. But first, with respect to the reorganization, I have 
asked for — although not received — the Scowcroft report. I have 
clearances, but so far I think, understandably I am cleared up to 
only a certain level. I have not yet printed or gotten the report for 
Zoe Baird’s group, but I obviously will read that. 

I have read a fairly thick set of materials that I have was given 
by John Rizzo and Fred Manget at the Agency to read to sort of 
get a general sense of the law. I have read and have the kind of 
understanding one gets without having a specific matter in front 
of you, you know, all of the statutes and Executive orders. 
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I have read the authorization bills and then I have asked for and 
so far had briefings, again up to the secret level, from the heads 
of each of the groups within the General Counsel’s office. I have 
read 1-page biographies of each of the lawyers in that office and 
I have given them — I guess I haven’t given them yet — I have given 
orally and they have a longer list of things that I have asked for — 
things that come to the top of my head. 

With respect to that I have asked for an index of all of the IG 
reports for the last 10 years. I have asked for copies of each of the 
IG reports that relate to the General Counsel’s office. I have asked 
for a collection of the findings in effect. I have asked for a variety 
of materials like that — a list and a compilation of the congressional 
prohibitions, whether precatory or otherwise that are still current. 

My plan, subject to the DCI, of course, and conversations with 
the deputies who are experienced in the office — and we had a brief 
conversation about this yesterday — is to spend a significant amount 
of time walking the building, meeting with the clients and learning 
the business. 

There is no way to give intelligent and sound advice without un- 
derstanding the business and, of equal importance, without the cli- 
ent believing that you understand the business. So I would expect 
to spend a significant amount of the first at least 4 weeks trying 
to avoid the incoming while I go and learn what the battlefield 
looks like. 

Senator Rockefeller. I don’t want this to sound wrong, but I 
just want to ask you for my own information. How much traveling 
have you done in the world? In the Middle East? In South and 
Southeast Asia? 

Mr. Muller. I spent two summers in Europe. I spent 6 — almost 
4 months in the Middle East and Africa. In 1971 and 1972 I was 
the — mostly by accident of fate — became the manager of Middle 
East and African sales for Harper and Row publishers. My job was 
to travel to meet booksellers and go to universities throughout the 
Middle East and Africa. I spent 2 V 2 weeks in Lebanon at that time, 
well before the war — it was a beautiful place — and throughout Afri- 
ca. I’ve been to Europe a number of times. I have never been to 
South America. 

In my work at Davis Polk I have had a number of European cli- 
ents and spent a significant amount of time in Switzerland, in 
Spain, investigating and doing cases there, in Germany. I traveled 
in Eastern Europe on two occasions during summers, spent 2 V 2 
weeks in East Germany when I was 17. At one time, I had pass- 
able German and passable French — no longer. 

Senator Rockefeller. OK, Mr. Muller, I thank you. You under- 
stand the nature of our questions. 

Mr. Muller. Of course. 

Senator Rockefeller. They are the questions, as you indicated, 
that we should be asking. I am also very impressed, as Senator 
Graham is, by your candor and your composure and I think sense 
of precision and confidence, which is important. 

So I draw this hearing to a close and repeat what he says, that 
we’ll do this as expeditiously as possible. The Agency needs a Gen- 
eral Counsel and we want it to work. 

Mr. Muller. Thank you very much. Senator. 
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Senator Rockefeller. Thank you, sir. 

[Whereupon, at 10:50 a.m., the hearing adjourned.] 
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SELECT COMMITTEE ON INTELLIGENCE 
UNITED STATES SENATE 


QUESTIONNAIRE FOR COMPLETION BY 
PRESIDENTIAL NOMINEES 


TART A - BIOGRAPHICAL INFORMATION 

1. NAME: Scott W. Muller 

2. Date and place of birth: February 15, 1950: Stamford. Coimeetictit 

3. MARITAL STATUS: Married 

4. SPOUSE’S NAME; Caroline Adams Muller 

5. SPOUSE’S MAIDEN NAME IF .APPLICABLE; Adams 

6. NAMES AND AGES OF CHILDREN: 


NAME 

AGE 

ChiistoDher Adams Muller 

22 

Robin McPherson Muller 

20 

Peter Severance Muller 

16 


7. EDUCATION SINCE HIGH SCHOOL: 


INSTITUTION DATES ATTENDED DEGREE RECBIVEB DATE OK DEGREE 

Georgetown Law Center 9/72.6/75 JJ2; 

Princeton University 9/67-6/7 1 8. A. — 6/71 
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8. EMPLOYMENT RECORD (LIST ALL POSITIONS HELD SINCE COLLEGE, 

INCLUDING MILITARY SERVICE. INDICATE NAME OF EMPLOYER POSITION 
TITLE OR DESCRIPTION, LOCATION AND DATES OF EMPLOYMENT.) 


EMPLOYER 

POSITION/TTTLR 

LOCATION 

DATES 

Haruer & Row Publishers 

Sales Assistant 

New York. NY 

6/71-8/71 

United States Armv-National Guard 

Trainee. Pvt 

Fort Jackson. SC 

8/71-12/71 

Haroer & Row Publishers 

Mar. Middle East & Africa New York NY 

12/71-6/72 

Hon Patricia Schroeder 

U S. House of Reoresentatives 

.\ide 

Wa.shin 2 ton. DC 

6/73-8/7.3 

Davis Polk & Wardwell 

Summer Associate 

New York. NY 

6/74-8/74 

Water 2 ate Soecial Prosecution Force 

Law Clerk 

Washinalon. DC 


Hon. Francis L. Van Dusen 

U.S.C.A. ('3rdCir.'i 

Law Clerk 

Philadelohia. PA 

7/75-7/76 

Davis Poik & Wardweil 

Associate 

New York. NY 

9/76-12/78 

United States Deoartment of Justice 

A.U.S.A.. S.D.N.Y. 

New York. NY 

12/78-3/82 

Davis Polk & Wardwell 

Associate: Partner 

NY and Wash. D C 

3/82-9/02 

Georeeiown Law Center 

Adiunct Professor 

Washineton. DC 

1995-97 

(criminal investigative 
tactics and issues) 


9. GOVERNMENT EXPERIENCE (INDICATE EXPERIENCE IN OR ASSOCIATION 
WITH FEDERAL, STATE OR LOCAL GOVERNMENTS, INCLUDING ADVISORY, 
CONSULTATIVE, HONORARY OR OTHER PART-TIME SERVICE OR POSITION. 
DO NOT REPEAT INFORMATION ALREADY PROVIDED IN QUESTION 8): 

See above. 
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10. INDICATE ANY SPECIALIZED INTELLIGENCE OR NATIONAL SECURITY 
EXPERTISE YOU HAVE ACQUIRED HAVING SERVED IN THE POSITIONS 
DESCRIBED IN QUESTIONS 8 AND/OR 9. 

See response to Question 14. 

My interest in National Security matters dates back to the mid-1980s when 1 was a member 
of the .Arms Control and National Security ASairs Committee of the Association of the Bar of 
She City of New York. As has been true of several previous CIA general counsels, my private, 
prosecutorial and teaching experience has not to date necessitated the development of specialized 
intelligence or national security expertise. However, I have current and extensive experience 
over 25 years with the federal criminal law enforcement process as prosecutor, teacher and 
defense lawyer. I have worked extensively with General Counsels of large organizations, and 
have organized and managed large groups of lawyers. Particularly with the help and support of 
the Agency’s experienced cadre of lawyers, I am confident that my training as a litigator and 
crisis manager and my law enforcement experience will enable me to dig quickly and deeply into 
the legal, compliance and reportitig issues facing the Agency and, as sqipropriate, component 
parts of the Community, In my view, there is no substitute for the ability to do so with a 6esh 
petspective and a questioning mind, operating without preconception. 


a. HONORS AND AWARDS (PROVIDE INFORMATION ON SCHOLARSHIPS, 

FELLOWSHIPS, HONORARY DEGREES, MILITARY DECORATIONS, CIVILIAN 

SERVICE CITATIONS, OR ANY OTHER SPECIAL RECOGNITION FOR 

OUTSTANDING PERFORMANCE OR ACHIEVEMENT): 

As an Assistant United States Attorney, 1 received two commendations: one from the Federal 
Bureau of Investigation for my work on a labor racketeering case and one from the Department 
of Agriculture for my work on a case involving program fraud. 

In 1986, 1 was named by the New York Law Journal as one of New York’s “Rising Stars in 
13 of New York’s Largest and Most Prestigious Law Firms.” 

In 1995, 1 was selected for listing in the “Guide to the World’s Leading White Collar Crime 
Lawyers.” 

In 1997, 1 was selected for listing in the “International Who’s Who of Business Crime 
Lawyers.” 
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12. ORGANIZATIONAL AFFILIATIONS (LIST MEMBERSHIPS IN AND OFFICES HELD 
WITHIN THE LAST TEN YEARS IN ANY PROFESSIONAL, CIVIC, FRATERNAL, 
BUSINESS, SCHOLARLY, CULTURAL, CHARITABLE OR OTHER SIMILAR 


ORGANIZATIONS): 



ORGANIZATION 

OFFICE HF.t.D 

DATES 

Boys & Girls Clubs of America 

National Trustee 

1996-present 

St Albans School for Boys 
(Washington. DC) 

Governing Board Member; 

Chair, Strategic Planning 
Committee 

2000-present 

Center for the Community Interest 
(New York, NY) 

Chairman; Board Member 

1998-present 

St. Paul’s School 
(Concord, NH) 

Trustee; Alumni Fund Chairman 

1995-19% 

.American Law Institute 

Member 

1990-present 

American Bar Association 

Vice Chairman 

White Collar Crime Committee 

1992-1993 

Federalist Society 

Member, Executive Committee, 
Federalism and Separation of 
Powers Practice Group 

1997-1999 

Metropolitan Club of Washington, DC 

Member 

1995-present 

New York Yacht Club 

Member 

1986-present 

Gibson Island Yacht Squadron 

Member 

1999-present 

Nantucket Yacht Club 

Member 

1995-present 

Chevy Chase Club 

Member 

1992-present 
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13. PUBLISHED WRITINGS AND SPEECHES (LIST THE TITLES, PUBLISHERS. AND 
PUBLICATION DATES OF ANY BOOKS, ARTICLES, REPORTS OR OTHER 
PUBLISHED MATERIALS YOU HAVE AUTHORED. ALSO LIST ANY PUBLIC 
SPEECHES YOU HAVE MADE WITHIN THE LAST TEN YEARS FOR WHICH 
THERE IS A TEXT OR TRANSCRIPT, TO THE EXTENT POSSIBLE. PLEASE 
PROVIDE A COPY OF EACH SUCH PUBLICATION, TEXT OR TRANSCRIPT); 


As a member of the Georgetown Law Review, I wrote an article in 1975 on the Civil Rights 
Provisions of the then Proposed Federal Criminal Code. A copy is enclosed. From time to time, 

I have participated in panel discussions at American Bar Association and Practicing Law Institute 
.seminars. I am aware of no record of those discussions. 


PART B - OU.ALtFICATIONS 

14, QUALIFICATIONS (DESCRIBE WHY YOU BELIEVE YOU ARE QU.ALIFIED TO 

SERVE IN THE POSITION FOR WHICH YOU HAVE BEEN NOMINATED); 

A good General Counsel is energetic, proactive, objective and sufficiently mature to offer 
sound advice under pressure and in the face of competing demands. I will bring those qualities 
to the job of General Counsel of the Central Intelligence Agency, 

For the past 20 years as a litigator at Davis Polk & Wardwell, I have specialized in “crisis 
management” for large institutions dealing with complex, muiti-fonim criminal, civil and 
regulatory problems. The heart of my practice has involved “parallel” proceedings where clients 
are facing simultaneous investigations by federal, state and foreign criminal, regulatory and 
legislative authorities as well as the media, and multiple civil claims here and abroad by putative 
victims, shareholders (suing both directly and derivatively) and others. Frequently, these matters 
have involved high public profiles such as Texaco, Inc.’s crisis several years ago involving 
allegations that top executives had uttered racial slurs and obstructed justice in a civil rights case. 

This crisis management practice has required me to master specialized areas of fact and law 
under tremendous time pressure and to give advice, often in a highly charged atmosphere, on 
how to respond to constituencies with ft'equently competing demands and objectives. Almost 
invariably, the subject matters in these cases are completely new, and often the cases involve 
highly specialized areas where those involved had initial doubts about whether either the legal or 
factual subject matter could effectively be investigated, simplified and, ultimately, presented to 
others by anyone without extensive prior experience. In each case, any doubts proved to be 
unwarranted. 

My crisis management practice has also given me extensive experience in assembling, 
managing and coordinating large teams of lawyers and other specialists. At times, I have had 
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cases involving hundreds of cases in various jurisdictions and I have managed not only teams of 
lawyers from my own firm but literally scores of lawyers from other firms, forensic accountants, 
in-house investigative teams and public relations and other specialists. 

In addition, a significant number of my cases have involved conducting intertal 
investigations for major institutions and the task of establishing and communicating clear, simple 
and practical rules of conduct to govern future activities and then advising on specific matters 
arissag under those rules. This experience will be directly relevant to my duties as General 
Counsel See response to Question 46. 

From a substantive point of view, I have spent the entirety of my 25 years as a lawyer 
specializing in federal criminai law, and my knowledge of the legal issues surrounding the 
investigative and law enforcement process is current and extensive. Apart from serving with the 
Watergate Special Prosecution Force and as an Assistant United States Attorney, I have taught 
advanced courses as an Adjunct Professor at the Georgetown University Law Center on the 
subject of federal criminal investigative techniques and the prosecution and defense ftinction and 
have served as a Vice Chair of the ABA's White Collar Crime Committee. My cases virtually 
always involve interaction with federal prosecutors and require intimate knowledge of the federal 
criminal investigative and discovery process. 


PART C - POLITICAL AND FOREIGN AFFILIATIONS 

! 5. POLmC.AL ACTTVmES (LIST ANY MEMBERSHIPS OR OFFICES HELD W OR 
FINANCIAL CONTRIBUTIONS OR SERVICES RENDERED TO, ANY POLITICAL 
PARTY, ELECTION COMMITTEE, POLITICAL ACTION COMMITTEE, OR 
INDIVIDUAL CANDIDATE DURING THE LAST TEN YEARS): 

Over the past ten years, I have made contributions to the Republican National Committee, 
the Republican Party of Maryland, the Republican Party of Montgomery County, MD, and the 
Presidential Campaigns of George H.W. Bush, Robert Dole, and George W. Bush. My 
contributions averaged approximately $1,000 or less. In this time period, I also made occasional 
contributions to individml Republican candidates for federal office. I do not have records of the 
amounts or candidates. 

I served as an advisor to Bush/Quayle ’92 on various matters inciuding constitutional issues 
relating to the Electoral College. I scA-ed as an advisor to Dole/Kcmp ’96 on crime and civil 
justice reform issues. 
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1 6. CANDIDACY FOR PUBLIC OFFICE (FURNISH DETAILS OF ANY CANDIDACY FOR 
ELECTIVE PUBLIC OFFICE): 

I have never been a candidate for public ofBce. 


17. FOREIGN AFFILIATIONS 

(NOTE: QUESTIONS 1 7A AND B ARE NOT LIMITED TO RELATIONSHIPS REQUIRING 
REGISTRATION UNDER THE FOREIGN AGENTS REGISTRATION ACT, QUESTIONS 
17A, B, AND C DO NOT CALL FOR A POSITIVE RESPONSE IF THE REPRESENTATION 
OR TRANSACTION WAS AUTHORIZED BY THE UNITED STATES GOVERNMENT IN 
CONTIECTION WITH YOUR OR YOUR SPOUSE’S EMPLOYMENT IN GOVERNMENT 
SERVICE.) 

A. HAVE YOU OR YOUR SPOUSE EVER REPRESENTED IN ANY CAPACITY (E.G. 
EMPLOYEE, ATTORNEY. OR POLITICAD-BUSINESS CONSUXTANT), WITH OR 
WITHOUT COMPENSATION, A FOREIGN GOVERNMENT OR AN ENTITY 
CONTROLLED BY A FOREIGN GOVERNMENT? IF SO, PLEASE FULLY DESCRIBE 
SUCH RELATIONSHIP. 

la the 1 970s I worked briefly on an air crash litigation on behalf of L*ie Airport Authority of 
the Spanish Government. 


B. HAVE ANY OF YOUR OR YOUR SPOUSE’S ASSOC ATES REPRESENTED, IN ANY 
CAPACITY, WITH OR WITHOUT COMPENSATION, A FOREIGN GOVERNMENT OR 
AN ENTITY CONTROLLED BY A FOREIGN GOVERNMENT? IF SO, PLEASE FULLY 
DESCRIBE SUCH RELATIONSHIP. 

Corporate lawyers in my firm have an extensive transactional practice and from time to time 
are involved in large corporate transactions involving foreign Governments and government 
owned entities. I have never been involved in such representations and have no knowledge of the 
nature or details of any of the representations. At my request, the firm has co-mpiled the 
following list of “Foreign Government and Government-Related Entity Clients” (January 1 , 1990 
to Present): 


“Foreign Government and Government-Related Entity Clients of 
Davis Polk <& Wardwell 

(January 1 , 1 990 to Present) 
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Foilowing is a list of foreign govenunena and government-related entities that Davis 
Po!k & Wardweil has represented. In general, our tepiesentation of these governments and 
government-related entities has been in relation to privatizations involving securities offerings 
and/or mergers and acquisition activity; debt oflerings; and credit financings. The firm has iso 
represented third parties such as underwriters and financial institutions in transactions involving 
governments and government-related entities. 

Tne firm's client matter database tracks matters that are active as of January 1, 1990, and 
this list reflects the firm’s representations from that date forward. While the firm has made every 
effort to identify ail instances in which Davis Polk has represented a government controUed- 
emity. it is not always clear as to whether an entity is controlled by a govenanent. 

Please contact the firm if you require any additional infotmation on this topic. 

Government Clients 

Oovemment of Belize 
Kingdom of Spain 

Kingdom of Th.ailand/Bank of Thailand 

Province of Saskatchewan 

United Kingdom (Her Majesty’s Oovemment) 

Government-Related Entity Clients 

Banco de Espafla 

Bangkok Metropolitan Bank 

Bank Nederiandse Gemeenten 

Caisse d’amortissement de la dette soctale (CADES) 

Canadian National Railway 
Companhia Vale do Rio Doce (CVRD) 

Corporacion Bancaria de Espalia 
Department of Trade and Industry (U.K.) 

Deutsche Pfaadbrief und Hypothekenbank 
Development Bank of Singapore 
Empresa Nacional de Electricidad (Endesa) 

Finavga 

Oovemment Development Bank for Puerto Rico 
Hungarian Foreign Trade Bank 
ICICI Bank 

Japanese Ministry of Finance 
Luz del Sur 

Mahanager Telephone Nigam Limited 
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National Bank of Slovakia 
Osteireichische Industrieholding (OlAG) 

Petron 

Repsol 

Royal Bank of Canada 

Saudi Arabian Monetary Agency 

Sociedad Estatal de Participaciones Industriaies 

South Australian Government Financing Authority 

Telecom Italia 

Telefonica 

Telefonica del Peru 

Telekom Austria 

Telecom Argentina STET - France Telecom 
Temasek Holdings” 


C. DURING THE PAST TEN YEARS, HAVE YOU OR YOUR SPOUSE RECEIVED ANY 
COMPENSATION FROM. OR BEEN INVOLVED IN AN'Y FINANCIAL OR BUSINESS 
TRANSACTIONS WITH, A FOREIGN GOVERNMENT OR ANY ENTITY CONTROLLED 
BY A FOREIGN GOVERNMENT? IF SO, PLEASE PROVIDE DETAILS, 

No, 


D. HAVE YOU OR YOUR SPOUSE EVER REGISTERED LINDER THE FOREIGN 
AGENTS REGISTRATION ACT? IF' SO. PLEASE PROVIDE DETAILS. 

No. 


18. DESCRIBE ANY LOBBYING .ACTIVITY DURING THE PAST TEN YEARS, OTHER 
THAN IN AN OFFICIAL U.S. GOVERNMENT CAPACITY, IN WHICH YOU OR YOUR 
SPOUSE HAVE ENGAGED FOR THE PURPOSE OF DIRECTLY OR INDIRECTLY 
INFLUENCING THE PASSAGE, DEFEAT OR MODIFICATION OF FEDERAL 
LEGISLATION, OR FOR THE PURPOSE OF AFFECTING THE ADMINISTRATION 
AND EXECUTION OF FEDERAL LAW OR PUBLIC POLICY. 


Over the past ten years, I have had numerous meetings with federal law enforcement officials 
from various agencies, including the Depanment of Justice, the Securities and Exchange 
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Commission, the Department of Treasury, the Federal Reserve, and the Office of Thrift 
Supervision, on behalf of clients who were the subjects of investigations by those agencies. 


PART 0 - FINANCIAL DtSCLOSURE AND CONFLICT OF INTEREST 

i9. DO YOU INTEND TO SEVER ALL BUSINESS CONNECTIONS WITH YOUR 

PRESENT EMPLOYERS, FIRMS, BUSINESS ASSOCIATES AND/OR PARTNERSHIPS 
OR OTHER ORGANIZATIONS IN THE EVENT THAT YOU ARE CONFIRMED BY 
THE SENATE? IF NOT, PLEASE EXPLAIN. 


Yes. subject to receipt of my withdrawal benefit, partnership capital and interest, payout of 
earnings through the date of my withdrawal, and administration of my retirement plans, as 
disclosed in SF278 (page 18 of 21), 


20. DESCRIBE THE FINANCIAL ARRANGEMENTS YOU HAVE MADE OR PLAN TO 
MAKE, IF YOU ARE CONFIRMED, IN CONNECTION WITH SEVERANCE FROM 
YOUR CURRENT POSITION. PLEASE INCLUDE SEVERANCE PAY, PENSION 
RIGHTS, STOCK OPTIONS, DEFERRED INCOME ARRANGEMENTS AND ANY 
AND ALL COMPENSATION THAT WILL OR MIGHT BE RECEIVED IN THE 
FUTURE AS A RESULT OF YOUR CURRENT BUSINESS OR PROFESSIONAL 
RELATIONSHIPS, 

SeeSF278atpagc 18 of 21. 


2 1 . DO YOU HAVE ANY PLANS, COMMITMENTS OR AGREEMENTS TO PURSUE 
OUTSIDE EMPLOYMENT, WITH OR WITHOUT COMPENSATION, DURING YOUR 
SERVICE WITH THE GOVERN'MENT? IF SO, PLEASE PROVIDE DETAILS. 


No. 1 do intend to continue service (without compensation) as a member of the Governing 
Board of St. Albans School, a National Trustee of the Boys & Girls Clubs and a board member 
of the Center for the Community Interest. 


22. IF YOU ARE PRESENTLY IN GOVERNMENT SERVICE, DURING THE PAST FIVE 
YEARS OF SUCH SERVICE, HAVE YOU RECEIVED FROM A PERSON OUTSIDE 
OF GOVERNMENT AN OFFER OR EXPRESSION OF INTEREST TO EMPLOY YOUR 
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SERVICES AFTER YOU LEAVE GOVERNMENT SERVICE? IF YES. PLEASE 
PROVIDE DETAILS. 


Not applicable. 


23. IS YOUR SPOUSE EMPLOYED? IF YES AND THE NATURE OF THIS 

EMPLOYMENT IS RELATED IN .ANY WAY TO THE INTELLIGENCE COMMUNITY, 
PLEASE INDICATE YOUR SPOUSE’S EMPLOYER, THE POSITION AND THE 
LENGTH OF TIME THE POSITION HAS BEEN HELD. IF YOUR SPOUSE’S 
EMPLOYMENT IS NOT RELATED TO THE POSITION TO WHICH YOU HAVE 
BEEN NOMINATED, PLEASE SO STATE. 

No. 


24. LIST BELOW ALL CORPORATIONS. P.ARTNERSHIPS. FOUNDATIONS, TRUSTS, 
OR OTHER ENTITIES TOWARD WHICH YOU OR YOUR SPOUSE HAVE 
FIDUCIARY OBLIGATIONS OR IN WHICH YOU OR YOUR SPOUSE HAVE HELD 
DIRECTORSHIPS OR OTHER POSITION'S OF TRUST DURING THE PAST FIVE 
YEARS. 

NAME OF ENTITY POSITION DATES HELD SELF OR SPOUSE 

SeeSF278,pagel9of2!. Self 

Braman B. Adams Trust Trustee 198C-present Spouse 

25. LIST ALL GIFTS EXCEEDING $250 IN VALUE RECEIVED DURING THE PAST FIVE 
YEARS BY YOU, YOUR SPOUSE, OR YOUR DEPENDENTS, (NOTE; GIFTS 
RECEIVED FROM RELATIVES AND GIFTS GIVEN TO YOUR SPOUSE OR 
DEPENDENT NEED NOT BE INCLUDED UNLESS THE GIFT WAS GIVEN WITH 
YOUR KNOWLEDGE AND ACQUIESCENCE AND YOU HAD REASON TO BELIEVE 
THE GIFT WAS GIVEN BECAUSE OF YOUR OFFICIAL POSITION.) 


None. 
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26. LIST ALL SECURITIES, REAL PROPERTY. PARTNERSfflP INTERESTS, OR OTHER 
INVESTMENTS OR RECEIVABLES WITH A CURRENT MARKET VALUE {OR, IF 
market value is not ascertainable, ESTIMATED CURRENT FAIR 
VALUE.) IN EXCESS OF $1,000. (MOTE: THE INFORMATION PROVIDED IN 
RESPONSE TO SCHEDULE A OF THE DISCLOSURE FORMS OF THE OFFICE OF 
GOVERNMENT ETHICS MAY BE INCORPORATED BY REFERENCE, PROVIDED 
THAT CURRENT VALUATIONS ARE USED.) 

DESCRIPTION OF PROPERTY VALUE METHOD OF VAI .UATIOK 

See Schedule A of SF278, 

Home in Maryland $1,750,000 Estimate 

Cabin in Wyoming $600,000 Estimate 


27. LIST ALL LOANS OR OTHER INDEBTEDNESS (INCLUDING ANY CONTINGENT 
LIABILITIES) IN EXCESS OF $10,000. (NOTE; THE INFORMATION PROVIDED IN 
RESPONSE TO SCHEDULE D OF THE DISCLOSURE FORM OF THE OFFICE OF 
GOVERNMENT ETHICS MAY BE INCORPORATED BY REFERENCE, PROVIDED 
THAT CONTINGENT LIABILITIES ARE ALSO INCLUDED.) 

NATURE OF OBLIGATION NAME OF OBLIGEE AMOUNT 

See Schedule D of SF27f?. 

Mortgage on Maryland home Citibank $400,000 

Mortgage on Wyoming cabin Citibank $400,000 


28. ARE YOU OR YOUR SPOUSE NOW IN DEFAULT ON ANY LO.AN, DEBT OR 
OTHER FINANCIAL OBUGATION? HAVE YOU OR YOUR SPOUSE BEEN IN 
DEFAULT ON ANY LOAN, DEBT OR OTHER FINANCIAL OBLIGATION IN THE 
PAST TEN YEARS? HAVE YOU OR YOUR SPOUSE EVER BEEN REFUSED 
CREDIT OR HAD A LOAN APPLICATION DENIED? IF THE ANSWER TO ANY OF 
THESE QL^ESTIONS IS YES, PLEASE PROVIDE DETAILS. 

No. 
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29. LIST THE SPECIFIC SOURCES AND AMOUNTS OF ALL INCOME RECEIVED 
DURING THE LAST FIVE YEARS. INCLUDING ALL SALARIES, FEES. DIVIDENDS, 
INTEREST, GIFTS. RENTS, ROYALTIES, PATENTS, HONORARIA, AND OTHER 
ITEMS EXCEEDING $200. (COPIES OF U.S. INCOME TAX RETURNS FOR THESE 
YEARS MAY BE SUBSTITUTED HERE, BUT THEIR SUBMISSION IS NOT 
REQUIRED.) 


SALARIES 

FEES 

ROYALTIES 

DIVIDENDS 

INTEREST 

GIFTS 

RENTS 

OTHER 

TOTAL 


1997 1998 1999 2000 


2001 


See Attachment 1. 


30. IF ASKED, \\UL YOU PROVIDE THE COMMITTEE WITH COPIES OF YOUR AND 
YOUR SPOUSE’S FEDERAL INCOME TAX RETURNS FOR THE PAST THREE 
YEARS. 

Yes. 
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3 1 . LIST ALL JURISDICTIONS IN WHICH YOU AND YOUR SPOUSE FILE ANNUAL 
INCOME TAX RETURNS. 

Federal Returns 
New York State Returns 
Maryland Returns 

My firm pays taxes on beiialf of the partnership and its partners in various foreign 
jurisdictions. 

32- HAVE YOUR FEDERAL OR STATE TAX RETURNS BEEN THE SUBJECT OF AN 
AUDIT, INVESTIGATION OR INQUIRY AT ANY TIME? IF SO, PLEASE PROVIDE 
DETAILS, INCLUDINO THE RESULT OF ANY SUCH PROCEEDING. 

No. 


33. IF YOU ARE AN ATTORNEY, ACCOUNTANT, OR OTHER PROFESSIONAL, 

PLEASE LIST ALL CLIENTS AND CUSTOMERS WHOM YOU BILLED MORE THAN 
$5000 WORTH OF SERVICES DLTUNG THE PAST FIVE YEARS. ALSO, LIST ALL 
JURISDICTIONS IN WHICH YOU ARE LICENSED TO PRACTICE. 

The following is a list of clients on whose matters 1 personally worked and who were Wiled 
more than $5,000 with respect to my services: 

Arthur Andersen 
Aetna Insurance Co. 

AT&T Wireless Inc. 

Baker Donelson Bearman & Caldwell (law firm) 

Banco Santander Central Hispano 
Bankers Trust Company 
Bridgestone Firestone, Inc. 

Chevron Texaco (formerly Texaco) 

Citigroup, Inc. 

ImClone Systems, Inc. 

Leonard Judd (Washington Group International, Inc.) 

James McDermott 
John-Monreil & Co. 

MCI Communications (now WorldCom) 

PepsiCo Inc. 

Phillip Morris Company 
Pfizer Lie. 
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Prudential Insurance Co. 

Prudential Securities, Inc. 

Qwest Communications 
Reed Elsevier Ltd. 

Roche Holdings Inc. and F. Hoffman LaRoche 
Salomon Smith Barney Inc. 

A. Alfred Taubman 
Texaco Inc. 

UBS PaineWebber 
Warner Lambert Co. 

Zuckerman, Spaeder, Goldstein & Taylor (Washington, D.C. law firm) 

I am admitted in New York, the District of Columbia and numerous federal courts. 


34. DO YOU INTEND TO PLACE YOUR FINANCLAL HOLDINGS AND THOSE OF 
YOUR SPOUSE AND DEPENDENT MEMBERS OF YOUR IMMEDIATE 
HOUSEHOLD IN A BLIND TRUST? IF YES, PLEASE FURNISH DETAILS. IF NO, 
DESCRIBE OTHER ARRANGEMENTS FOR AVOIDING ANY POTENTIAL 
CONFLICTS OF INTEREST. 


No. I have been informed that this is not necessary. 


As set forth in a letter agreement signed on September 4, 2002, 1 svill recuse myself from all 
matters in which I have a direct or indirect financial interest and all securities transactions will be 
pre-cleared with Ethics Counsel pursuant to a reporting arrangement between my financial 
advisor and Ethics Counsel at the Agency. 


35. IF APPLICABLE, ATTACH THE LAST THREE YEARS OF ANNUAL FINANCIAL 
DISCLOSLTIE FORMS YOU HAVE BEEN REQUIRED TO FILE WITH YOUR 
AGENCY, DEPARTMENT, OR BRANCH OF GOVERN'MENT. 


Not applicable. 
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PART E - ETHICAL MATTERS 

36. HAVE YOU EVER BEEN THE SUBJECT OF A DISCIPLINARY PROCEEDING OR 
CITED FOR A BREACH OF ETHICS OR UNPROFESSIONAL CONDUCT BY. OR 
BEEN THE SUBJECT OF A COMPLAINT TO, ANY COURT, ADMINISTRATIVE 
AGENCY, PROFESSIONAL ASSOCIATION, DISCIPLINARY COMMITTEE OR 
OTHER PROFESSIONAL GROUP? IF SO, PROVIDE DETAILS, 


I was an Assistant U.S. Attorney in the Southern District of New York from 1978-1982. I 
prosecuted a fraud case against a defendant named Gary Zambito. After his conviction and 
denial of his appeal, Zambito filed a grievance with the District Court of Disciplinary 
Committee, The grievance was dismissed. 


37, HAVE YOU EVER BEEN INVESTIGATED, HELD, ARRESTED, OR CHARGED BY 
ANY FEDERAL. STATE OR OTHER LAW ENFORCEMENT AUTHORITY FOR 
VIOLATION OF ANY FEDERAL STATE, COLTSTY, OR MUNICIPAL LAW, 
REGULATION, OR ORDINANCE, OTHER THAN A MINOR TRAFFIC OFFENSE, OR 
NAMED AS A DEFENDANT OR OTHERWISE IN ANY INDICTMENT OR 
INFORMATION RELATING TO SUCH VIOLATION? IF SO. PROVIDE DETAILS. 

No. 


38. HAVE YOU EVER BEEN CONVICTED OF OR ENTERED A PLEA OF GUILTY OR 
NOLO CONTENDERE TO ANY CRIMINAL VIOLATION OTHER THAN A MINOR 
TRAFFIC OFFENSE? IF SO, PROVIDE DETAILS. 

No. 


39. ARE YOU PRESENTLY OR HAVE YOU EVER BEEN A PARTY IN INTEREST IN 
ANY ADMINISTRATIVE AGENCY PROCEEDING OR CIVIL LITIGATION? IF SO, 
PLEASE PROVIDE DETAILS. 

.A-lthough I do not specifically recall it, 1 was the named requestor in a Freedom of 
Infomiation .'\ct request to the United States Department of Justice and the named plaintiff in a 
follow-on action filed on behalf of a client, NYNEX (now Verizon), in the early 1990s. 
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Several years ago, a woman filed a complaint in the DC Superior Court against my son 
arising from an auto accident involving my son. The action, which named me as a co-defendant 
with my son, was dismissed on res judicata grounds based on a prior favorable in my son’s favorr 
verdict in a Maryland case, i have not been a party in any other proceeding or litigation. 


40. HAVE YOU BEEN INTERVIEWED OR ASKED TO SUPPLY ANY INFORMATION AS 
A WITNESS OR OTHERWISE IN CONNECTION WITH ANY CONGRESSIONAL 
INVESTIGATION, FEDERAL OR STATE AGENCY PROCEEDING, GRAND JURY 
INVESTIGATION, OR CRIMINAL OR CIVIL LITIGATION IN THE PAST TEN 
YEARS? IF SO, PROVIDE DETAILS. 


Yes. I was deposed in a civil action brought against Texaco, Inc. by a former Texaco 
employee who was disciplined by Texaco for his participation in the withholding of documents 
called for in a civil rights litigation to which Texaco was a party. I had given Texaco legal 
advice in connection with the matter. The matter has been resolved. 


41. HAS ANY BUSINESS OF WHICH YOU ARE OR WERE AN OFFICER, DIRECTOR OR 
PARTNER BEEN A PARTY TO ANY ADMINISTRATIVE AGENCY PROCEEDING 
OR CRIMINAL OR CIVIL LITIGATION RELEVANT TO THE POSITION TO WHICH 
YOU HAVE BEEN NOMINATED? IF SO, PROVIDE DETAILS. (WITH RESPECT TO 
A BUSINESS OF WHICH YOU ARE OR WERE AN OFFICER, YOU NEED ONLY 
CONSIDER PROCEEDINGS AND LITIGATION THAT OCCURRED WHILE YOU 
WERE AN OFFICER OF THAT BUSINESS.) 

No. 


PART F - SECURITY INFORMATION 

42. HAVE YOU EVER BEEN DENIED ANY SECURITY CLEARANCE OR ACCESS TO 
CLASSIFIED INFORMATION FOR ANY REASON? IF YES, PLEASE EXPLAIN IN 
DETAIL. 

No. 
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43. HAVE YOU BEEN REQUIRED TO TAKE A POLYGRAPH EXAMINATION FOR ANY 
SECURITY CLEARANCE OR ACCESS TO CLASSIFIED INFORMATION? IF YES, 
PLEASE EXPLAIN. 


I have already taken and passed a polygraph examination in connection %vith this 
nomination. 


44. HAVE YOU EVER REFUSED TO SUBMIT TO A POLYGRAPH EXAMINATION? IF 
YES. PLEASE EXPLAIN, 


No. 


PART G - ADPmONAL INFORMATION 

45. DESCRIBE IN YOUR OWN WORDS THE CONCEPT OF CONGRESSIONAL 
OVERSIGHT OF U.S. INTELLIGENCE ACTIVITIES. IN PARTICULAR, 
CHARACTERIZE WHAT YOU BELIEVE TO BE THE OBLIGATIONS OF THE 
DIRECTOR OF CENTRAL INTELLIGENCE, THE DEPUTY DIRECTOR OF CENTRAL 
INTELLIGENCE, THE DEPUTY DIRECTOR OF CENTRAL INTELLIGENCE FOR 
COMMUNITY MANAGEMENT, THE GENERAL COUNSEL OF THE CENTRAL 
INTELLIGENCE AGENCY AND THE INTELLIGENCE COMMITTEES OF THE 
CONGRESS RESPECTIVELY IN THE OVERSIGHT PROCESS. 

As a matter of law and sound public policy. Congress has a significant and important 
oversight role to play in the intelligence arena to assure, among other things, that the intelligence 
activities of the United States are conducted in confoimity with the Constitution and the laws of 
the United States. Whatever the precise contours of that role and authority in a particular matter, 
the DCI, the DDCl, the DDCl for Community Management and the General Counsel of the CIA 
owe to the Congress, and to SSCI and HPSCI in particular, a duty of full candor and, as a part of 
the Executive Branch, the duty to faithfully execute the laws of the United Stales. Under 
Executive Order 12333, this includes a duty to co-operate with Congress in the conduct of its 
oversight responsibilities. See also Response to Question 46 below. 
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46. EXPLAIN YOUR UNDERSTANDING OF THE RESPONSIBILITIES OF THE 

GENERAL COUNSEL OF THE CENTRAL INTELLIGENCE AGENCY. 

The General Counsel of the CIA is the chief te^I offlcet of the Agency and, in Shat capacity, 
has both advisoty and compliance responsibilities to the Agency and DCI. 

In his capacity as legal advisor to the Agency, the General Counsel’s duty is to provide legal 
advice to enable the Agency more effectively to cany out its mission, consistent with the laws 
and Constitution of die United States. A central part of this duty is the duty to identify 
proactively the legal issues that confront the Agency, to help decision makers at all levels 
iraderstimd the extent to which these issues are (or are not) implicated in a particute matter, and 
to provide timely, objective, creative and independent advice on how the Agency can most 
effectively cany out its legal and operational responsibilities. In fulfilling this rote, it is imfxirtant 
not only to make clear what is prohibited but also to insure that the Agency’s mission is not 
inhibited by misconceptions about the applicable rules and laws. 

The General Counsel has a duty to assure that Agency executives and personnel are aware of 
and understand their legal obligations and that the Agency has in place systems designed to avoid 
violations of law and to detect and report them i f they occur. To the extent that the Agency and 
the DCI (as head of either the .Agency or the Intelligence Community) have legal obligMions, it is 
the duty of the General Coiatsel not only to be sure they are aware of those obligations but to also 
assist the DCI in their feifiilmem. This includes, among other things, the duty to keep Confess 
“fully and currently informed.” While fundamental to his fimction even in the absence of any 
written mandate, the General Counsel has specific obligations as provided in Executive Ordws 
12333 and 12863 to report to the DCI, to the Attorney General and/or to the Intelligence 
Oversight Board possible violations of law and/or intelligence activities which the General 
Counsel has reason to believe may be unlawful or contrary to Executive Order or Presidential 
Directive The General Counsel also has a duty to advise the DCI, in the fuifillment of the 
President’s statutory obligation to ensifre that any illegal intelligence activity is reported promptly 
to the Intelligence Committees as well as any corrective action that has been taken or is planned. 

In carrying out these functions, the General Counsel has a responsibility to manage the 
Agency’s internal legal team, to represent the Agency in its interaction with other elements of the 
Intelligence Community, with law enforcement and other elements of the Executive Branch and 
with the Congress. .As discussed below in response to Question 47, the Gener^ Counsel may 
also have other respcaisibilities with respect to the Community. 
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47. EXPLAIN YOUR UNDERSTANDING OF THE RESPONSIBILITIES OF THE 
GENERAL COUNSEL OF THE CENTRAL INTELLIGENCE AGENCY WITH 
RESPECT TO THE OTHER AGENCIES WITHIN THE INTELLIGENCE COMMUNITY. 

Section 20 of the Central Intelligence .Agency Act of 1949 provides that, in addition to 
serving as the General Counsel of the Central Intelligence Agency, the General Counsel “shall 
perform such functions as the Director of Central Intelligence may prescribe.” The General 
Counsel’s role with respect to the Community is thus established by the DCI in his capacity as 
head of the Intelligence Community. Subject to the direction of the DCI and particularly in light 
of the challenges of the current war on terror and the legislative and other changes that are 
underway as a result, I believe that the General Counsel of the CIA can play a useful role in 
assisting the DCI and the Community as a whole in accomplishing their joint missions in a 
coordinated and effective fashion. 


48. DESCRIBE THE POSITIONS YOU HAVE HELD INVOLVING THE PRACTICE OF 
LAW, INCLUDING YOUR PRESENT POSITION, IN PARTICULAR AS THEY 
RELATE TO THE INTELLIGENCE COMMUNITY AND/OR NATIONAL SECURITY. 

See Response to Question 14. 


49. DESCRIBE WHAT YOU BELIEVE WILL BE THE MOST CRITICAL LEGAL ISSUES 
THAT YOU WILL HAVE TO ADDRESS AS GENERAL COUNSEL OF THE CENTRAL 
INTELLIGENCE AGENCY. 

To a large extent, this Committee, the President and the DCI will decide “the most critical 
issues that I will have to address,” and I believe it is premature at this point for me to express an 
independent view on this issue. At the same time, it is apparent that the Agency, the Intelligence 
Community and the Nation as a whole now face, simultaneously, a host of related issues that 
have been brought into sharp focus by the events of September 1 1 and the increasing risk posed 
by the proliferation of WMD, including the following: 

1 . The ongoing re-examination of the structure of our national security capabilities and the 
relationship between foreign inteliigence and domestic law enforcement raises significant i.ssues 
about the proper balance between crafting tools (new and old) to prevent attacks and disrupt 
terror networks and WMD proliferation and respecting the rights of U.S. persons. It is cntical in 
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this transition that the relevant rules be simplified, and that lawyers add (and be perceived to be 
adding) value in the accomplishment of the Community’s mission. 

2. The events of September It, the threat of WMD proliferation, globalization and 
technological advances in the past 20 years necessarily occasion the continuing need to evaluate 
the rules of engagement and the related laws. Executive Orders and regulations with respect to 
our adversaries abroad and their domestic presence. 

3. One cannot read the Report of this Committee accompanying the “tatelUgence 
Authorization Act for Fiscal Year 2003” without concluding that the Intelligence Community and 
the Committees would be well served by renewed efforts to foster a relationship of trust and 
mutual respect between the Community and its Congressional partners. 
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AFFIRMATION 



September 27, 2002 Scott W. Muller 



(Notary) 


My CotBinissioti Expires 30. 200? 
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TO THE CHAIRMAN. SELECT COMMITTEE ON INTELLIGENCE: 

In connection with ray nomiaatioti to be General Counsel of the Central Intelligence 
Agency, i hereby express my willingness to respond to requests to appear and testify before any 
duly constituted committee of the Senate. 
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attachment 1 TO QUESTIONNAIRE FOR COMPLETION BY PRESIDENTIAL NOMINEES 
QUESTION NO. 29 
(SeottW. Multef) 



1997 

1998 

1999 

2000 

2001 

SALARIES 

1,329,145 

1,624,840. 

1,762,917 

1,734,407 

1.718.362 

FEES 

0 

0 

0 

0 

0 

ROYALTIES 

0 

0 

0 

0 

0 

DIVIDENDS 

18,705 

21,849 

23,852 

29,105 

17,008 

INTEREST 

9,206 

16,287 

26,866 

29,510 

39,726 

GIFTS 

50,000 

50,000 

70,000 

70,000 

70,000 

RENTS 

1,619 

361 

1,633 

1,659 

1,589 

OTHER 

58,555 

211,994 

24,646 

97,404 

0 

TOTAL 

1469227 

1926829 

1911913 

1964085 

1848686 


NOTES 

1. "Salaries" consists of Davis Polk S Wardwell partnership income per Schedule E of Form 1040 
plus $600 from Georgetown University Law Center in 1998. 

2. "Gifts" are annual gifis from my mother-in-law to me, my spouse and each of my three children 
and, beginning in 1 999. payment of one child's school tuition of approximately $20,000 

3. “Rents" are pass through Income from Stratford (Conn.) Operational Corp. (now liquidated), Silver 
Screen Partners III L.P. (now liquidated) and Sembrar LLC. 

4. "Other" consists of capital gains income from the sale of publicly traded securities. 
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LEGISLATING CIVIL RIGHTS: THE ROLE OF 
SECTIONS 241 AND 242 IN THE 
REVISED CRIMINAL CODE 

On November 8. 1966. the Congress established the National 
Commission on Beform of Federal Criminal Laws and charged it 
“to make rearinmendations for revisfam and recodl&atJon of the 
criminal laws of the United States The Commissfans work.* 

supplemented by voluminous Senate hearings,* has resulted in the 
introduction of three alteniative pieces of legislation.* D^plle the 
congr«isional mandate to modernize the federal criminal law, all three 
proposab now before the Congress recommend the retention of sections 
241* and 242* of title 18 of the United States Code, companion civil 
rights statutes derived from the Civil War era. Section Ml purports 
to safe^ard a citizen's rights and privileges under the Constitution 
and the laws of the United States against private conspiracies and 
provides for a maximum imprisonment of 10 years and a maximum 
fine of 110,000.* Section 242 proscribes acts under color of law that 
deprive an inhabitant of hb statutory or constitutional rights and 


1. Act of Nov. 8. loae. Pub. t. No. 80.801, 1 3, 80 Stat. 1516. 

S. Sw FinxL Raronr or ths Nst’c Comm'm on IUaro«M or FmcaAL CaixiWAt. 
Lawi (1971); Natl Coum’n oh Rsfoiim or FmiuL Cmminai. Laws, Stvdv 
Dratt or A New Fbokkal Criminal Code ( 1870) (IwKliiafter cited at Stvot 
Drapt]; I-lII WoRUNC Papkri or thr Nat'l Comm’n ok iUrotuA or Fruoial 
Cumin AL Law* ( 1970 ) {hcreinaftet cited Rs Workino PArrJuJ. 

3. S<* Heariag/t ott ttifam of tho Federal Crimdnal Lau>t Before the Subonmm. 
oa Criminal Lata and Procedure* of the Senate Comm, on the Judiciary, 82J Coog. 
1*R Seat., ptt (.11 (1971) (berelnalter cited a* Neertng#]. td., 93d Ceng. 2d Sea*., 
pta lU-lV ( 1972); Id.. 93d Coog.. lit Seat., pta. V-IX (1973). 

4. Sm S. 1400, odd Coog.. lat Seia. ( 1973) Iberalnaiter cited ta AdmlolstnUEw 
biSl; M.H. 10047. 93d Cork., lat Seaa. ( 1073 ) [lienuufler cited aa Commiasion |>iU|; 

S. 1. Cong., lat Sesa. (1973) [bereitMiter cited aa McCJctian bilJ|. 

5. Ad of May 31. 1870. f 0. 18 U S.C. i 241 (1970). 

8. Act of Apt. 9, 1866, 1 2, 18 US.C. { 242 1 1970). 

7. See Act d! Iday 31, 1870, i 6. 18 U.S.C. f 241 (1970). Tbe atatute atetrnr 
if two or tnoie peraooi oonaptte to iojuie, oppreaa, tbieaten. at ialimidale 
any dtheea tn Ole free eaeiciae or eD|oynienl of any rt^l or ptlvdeg;* aeconx) to 
bim by tfae OnMitution or lawa of tbe United Slalea. or betauae of bit bsvlng 
ao eatociaed die aatne; or 

If two or more penoot go io diaguiie on the bltfaway, or oa die premlaea 
(d aiaolher, wUb intent to prevent or hindet bit bee exerciie or eojoymeiil 
of any il^t or privilege ao aecuted — 

They saaO be Bnod not more than 110,000 ot Impriaoned nut more than tea 
yeart. or both; and if death reaulta, they tbaJl be fub)ect to lo^rfaonamnt for 
inr tom at yaai* ot for Ufa. 

Id. ^ ^ 
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provides for a maximum imprisonment of one year and a maximum 
fine of $1,000.* 

The proposed re-enactment of the anachronistic language of sections 
241 and 242 reflects a congressional failure to define its civil rights 
objectives and may create undesired results. At no time during the 
judicial e^ansion of sections 241 and 242 has the Congress explicitly 
attempted an in-depth analysis of the difficult issues raised by the 
statutes. A century of experience has revealed a painstakingly slow 
application of the statutes to basic rights and has been punctuated by 
a series of prosecutorial failures. Further, fundamental rights fail 
outside the ambit of the statutes’ protections because the Qmgress 
has failed to express a clear intent to include those rights. This 
experience stron^y suggests that in order to render federal civil rights 
policy both complete and efiective, the Congress must carefully exam- 
ine and resolve the basic policy issues raised by the use of federal 
criminal sanctions to protect specific rights and must embody those 
policy conclusions in reasonably specific language that will guide 
courts, prosecutors, and defendants alike. 

The Constitutionai. Fbontieb 

In view of judicial willingness to uphold far-rCaching civil rights 
legislation when supported by a constitutional provision that liiould 
protect the right invaded,* analysis of the scope of sections 241, 242, 
and the new proposals must begin with a discussion of the parameters 
of congressional authority in the civil rights area. Congressional 
power over both private, and state action in the civil ripits area 
emanates from a number of constitutional sources. Read with the 
necessary and pri;ipet clause,'* the comirrerce clause" authorizes the 
Congress to devise a regulatory scheme prohibiting activity, whether 
private or official, where there is a rational basis for a congressional 


8. See Act of Apr. 9, 1800. f 2, 18 U.S.C t 242 ( 1870). Ttie ititnta Bate*: 
Whoever, under color of any law, Batute, ordinance, regulation, or cuBoM, 
wdUulIy sub)ecta any inhabtont any State, Territory, or Dtatrlct to the 
deprivation of any rlchta, priviie|ua, or inununlUea aecuied or protected 
by the Comfitution or laws tn the United States, or to diffeicnt pontshmeni^ 
paint, or pentIUet, on acoouot of aucb Inhabitant being an alien, or by 
reawn of his color, or race, than are pieaeilbed foe the punishment of 
dtiiens, shall be fined net more than $1,000 or Imprisoned dot nwre than 
one year, or bolbi and If death results shall be nibject to Imprlloninent for 
any terra of years or for Ufa. 

Id. 

0. See Griffin v. Bredcenridge, 403 U S. 88. 104 <1971) {section 1985(3) of title 
18 of United States Code reaches private conspiracv to interfere with Hgjit to inter- 
atate travel): AcUon v. Cannon, 450 F2d 1227, t233 (Sth CIr. 1971) (eii banc) 
(section t8%(3) reaches private conspiracy to Interfere with private tiburch service). 

10. U-S. Const, art. I. $ 8, cl 18. 

11. Id. art. 1. i 8, cl. 3. 
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finding ihat the cl»scn regukloiy scheme is necessary for the pro- 
tection ol interstate commerce.** The Supreme Court repeatedly has 
recognized the Congress's plenary power over federal elections** and 
its authority to protect the right to travel interstate from private 
interference.** An indefinite number of personal rights and cotre- 
spoiuhng protective powers are implicit in the Constitution** or flow 
from the privileges and immunities clause or article 1V.‘* Moreover, 
section two of tie thirteenth amendment, the amendment's analogue 
to the necessary and proper clause of article 1, empowers the Congress 
to enact l^slation de«ned necessanr to eradicate the "badges atrd 
incidents of slavery” imposed either by private individuals or by the 
state.'* 

In contrast to the necessary and proper clause and section two of 
tJie thirteenth amendment, the fourteenth and fifteenth amendments 
traditionally have provided no federal authority to repilate or punish 
wholly private conduct.'" Recently, however, the Supreme Court 


ii. See Ketrenbach v McClung, 379 US. S04. 30t (ISM). The IriWeilty of the 
proicnbed »crivHy’» putative elect on coinmerce Is generally tnelevant, even when 
the activity U wholly iotrastato. See Perei v. United Shrtes, 402 U S. 146, 154 { 187l)| 
Wichaid v. Fiibuns, 317 US. Ill, 127-28 (1B42). See generally Comment, The 
Scope of Federal Criminal JurltdlcUon Under tht Commerce Clatnc. 1872 U. lu. L. 
Foauai 805. 

Congretthmal reliance on the c omm erce claoH geaemlly obvialee the need for 
casahy-case detcrmlnatlona ol conetltutionalHy, lor w Congress need sut eaiablldi 
tha nent* to cominerca In every conceivable case but Instead may And that certain 
trpea of aoUvIttea gmnatty evi^ the required aflect on commsice. See Perea v. 
UnUed Staiea dtpra at 153-58 (kwn rhathing actlvltiea); Katzenbach v. McChiag, 
rupra al ' 288 fractal dlseiiminaliaei In nsiiuiante). Thna, the comUtutimudUy of 
statiitei auiOMd tinder Uaa couurseiee datiea need not be tested against the peoillin 
biota of liilifvlthial cases. 

13. See United Slalee v. deader 313 U.$. 288, 3t7 (1841) (prtmasy ekcUons 
vital to electoeal prooea: iub)ect to amgrcaslona] regulation); Ex parte lashanwgh, 
liO U.S. 651, -857-58 (1884) (criminal wisctloD for interference rvith vottirg ri^ts 
valid); U.5, G^tt. ait: I, H 2, 4. Power to reeuUte elections also Is baaed on tlm 
Sftceath iuneMuait. See South Carolina v. Katzentiach. 383 U3. 301 (1966) 
(ronfRaiioiuit rtthttUoD oi literacy teat lequireinents vaUd). 

14. See, eg., CtifBn v. Omckenrhtec, 403 U S. 88, lOS-OO (1871); Shapiro v. 
Thompson. 3M U.S. 818. 62943 (1968); United SUtea V. CucsI. 363 Ui. 


787-86 (1906). 

15. See, e.g.. In re Quarles, ISS U3. 532, 330 (1885) (power to prcaect federal 
taformanls); Lo^ v. United Slates, 144 U.S. 263, 294 (1892) (power to protect 
prisoner in federal custody); CommoBweallh v. Local 542. Operaling En^ta, 347 P. 
&pp. 297 (ED. Pa. 1972) (power to et^in tiarasssnenl of taderai litigants). 

16. See UnBed States v. Cruikshank, 92 U.S. 542, 552-53 (1875) ( right to assemble 
peaceaUy to petition national government); U.S, Cosnnr. art. IV, | 2. See gmneralh 
reuatdetn, CMt Rlghtt Crimes and the Federal Poaet to Pbaleh frtoota fr^chfuaft 
for Interference wHh Federally Secured Hlglrtr, 19 Vako. L. Rav, 041. 65147 (1966) 
(discusshio of die righta of national citizenship). 

It. See Jones v. flfred R Mayer Co . 392 U.S. 409. 438-39 (1968). 

18. See Civd Right* Cases, l06 U.S. 3, 25 (1863) (fourteenth amendroeol); 
Unltad Slates v. Reese, 92 U.S. 214, 221 (1875) (Hftoenth amendment). State 
•cUoa, however periphenl, has been • prenquidte to (odMal and oon^emiooiil pro- 
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has re-examined the fourteenth and fifteenth amendments as sources 
for lemlative authority. In United States u. Guest“ the Court upheld 
an indictment under section 241 of six individuals who allegedly had 
conspired to deprive blacks of their right to use state-operatecf faci- 
lities.**' Although the Court read into the indictment an allegation 
of state action," six Justices eroressed the view that section five of 
the fourteenth amendment authorizes legislation proscribing wholly 
private conduct.** Subsequently, in Katzenbach t>. Morgan** the 
Court construed section five as a source of congressional authority 
to enact laws that Congress, in its discretion, deems necessary for 
the protection of fourteenth amendment rights.** Read together, 
Morgan and Guest suggest that by appropriate legislation** the Con- 
gress can proscribe private interference with fourteenth amendment 
rights.** 


tectioa of fourteenth amendoieot righti. e.g.. United States v. Price. 383 U.S. 

787 (1066) (state action where private dtizeos act in concert with law officers); 
Evans v. Newton, 382 U.S. 206 (1066) (atate action where private individuflls per* 
(orxn lunctioDi governmental in nature); Shelley v. Kraemcr. 334 U.S. 1 (1048) 
(lUte action where atate court eaforoea racially alacriminatory covenant). 

19. 383 U.S. 745 (1066). 

20. id. at 757. 

21. id. at 7S6>57. 

22. id. at 762 (Qark, Black h Fortaa, concurring); id. at 782 (Wafnri» 
Brennan & Douglaa. JJ., ooncurring and cUaaentlng). £B<kioD five of the fourteeirth 
amendment provide!: *Tbe Coogresa ahall have jpower to enforce, by apptofiriate leg- 
lilatknv the provtaknia of thia article.** 

23. 384 U.S. 641 (1066). 

24. fd. at 651. In Morgan the Siwreme Cburt upheld the cooililuCJonallty of 
•ectioD 4(e) <d the Voting iUghti Act <a 1965, barring tne use of certain stale bteracy 
testa. Id. at 643; aee 4x U.S.G. | 1073b(e) (I07(U. Prior to the passage of 
Voting Rights Act, the Court had refused to find that literacy reauireroents hUndu 
to those in Morgan amounted to an unoonstitutlonal denial of equal protectioo. See 
Li^ritar V,. Board of ElecHona, 360 U.$. 45, 53 (1050). 

ChteiS and Morgan both dealt with the fourteenth amendment's equal protectioo 
Since section five ef the fourteenth amendment clearly mooifies Ixrth the 
equal protection and due procesa dauaes,- there U no reason to believe that con- 
gresaiooal power to enforce the due prooess dauae Is less esCeosive thao ooogreisioiiai 
power to enforce the equal proteetkm dauae. 

25. The appropriateness m coomresaional leghUtion under section five of the 
fourteenth amendment is measured oy the standard articulated for the necessary and 
pr(n>er dauae by Chief Justice Maisbatt: **Let the end be legitimate, let it be 
within the scope of the coostitQtkm, and all means which are appropriate, which are 
plainly adapted to that end, which are not prohibited, but oouiftent with the letter 
and spirit of the constitution, are constitutional.** McCulloch v. Maryland, 17 U.S. 
(4 Wheat.) 316, 421 (1819). Courts will sustain congressional leriiUtion under the 
fourteenth amendment where there Is a peroeplJble bwis npoo umich the Congress 
might predicate its judgment that the law it necessary lo the protectioo of fourteenth 
unendment rights. See Katzeobadi v. Morgan, 384 U.S. Oel, 653 (1066). 

26. See Action v. Cannon, 460 F.2d 1227 ( 8th Cir. 1971) (en banc) (power to 
remedy private Interference with a private church service); Commonwealth v Local 
542, Operating Eng'rs, 347 F. Supp. 268, 206 (E.D. Pa. 1972) (power to p^scribe 
^vate Interference with fourteenth amendment right of access to fedeim) courts). 
But cf. Hughes v. Ranger Fuel Corp., 467 F.2d 6, 10 (4th Ctr. 1072) (bolding in 
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Although the Constitution may impose limits on congressional 
power to proscribe all facets of private conduct,*' no serious consti- 
tutional objections to the enactment of far-reaching civil rights leg- 
islation presently exist. Therefore, the Congress should tailor its 
legislative determinations in the civil rights area to the dictates of 
policy rather than to the possible strictures of the Constitution." 
Further, the doctrine of strict judicial construction of statutes that 
approach constitutional frontiers," coupled with judicial deference to 
legislative determinations," forces the legislative branch to consider 
carefully the policy implications of its far-reaching legislation. 

The Pboposals 

Sections 241 and 242 of the present federal criminal code purport 
to safeguard all rights and privileges secured by the Constitution or 
laws of the United States. Although historically these two broadly 


Action o. Ckmnon limited to radal discrimJafttion). Ssa generally Cox, The Supremo 
Court, 1965 Term — Foreword: Constitutional Adiudiait‘on and the Promotion of 
Human Rights, 60 Hahv. L. Rev. (1966); Note, Federal Power to Regulate Private 
Discrimination: The Revival of the Enforcement Clauses of the Reconstruction Bra 
Amendmertis, 74 Colum. L. Rev. 449, 505-17 (1974); Note, Concessional Power 
Under the CioU War Asnendments, 1966 Dim L.J. 1^7. The Supreme Court her 
not specifically held that the Congresa het the power to proecribe private conduct 
under the fourteenth amendment. See District of Columbia v. Carter. 409 U.S. 416. 
424 n.8 (1973); Griffin v. Brecfcenridge. 403 U.S. 86. 107 (1071). 

27. The thirtcentii emendment, for example, prohibits Involuntary aervitude, aiKi 
lefdalatlOfi^ poder aection two of that amendment probably must bear some relation* 
ship Co radiJ discrimination. See Griffin v. Breckenridge. 403 U S. 86, 105 (1971). 
The fifteenth amendment refers specifically to *’race, color, or previous condition of 
servitudaT and probably la similarly limited. The scope of congressiona] power 
under I the fourteenth amendment It unclear. See Cox, tupra note 26. at 115*16 
(pooude llmltB cm congressional power under section five of the fourteenth amend- 
ment). 

28. Tedoring iegldatkm to policy rather than to Che Constitution is not a novel 
approach. The enactment of section 245 of title 18 of the United States Code In 
rwance oo Guest and fiforgon illustrates congreastona) willingness to exercise Its full 
constitutfonal autbofItT when policy dictates. See Act of Apr. 11, 1968. 4 101(a). 
18 U.S.C. 4 245 (1970); Hearings, supra note 3, pt. HID, at 3107; $. Rbp. No. 721, 
9001 Cong., 1st Sess. (1968). Section 246. which Interdicts private Interferences 
with the right to receive certain federal benefits, relegates the traditional concept of 
state* action to a subordinate position since the prospective defendant need have 
no relationship to Che state. Sas 18 U.S.C. 4 245 (1970). 

29. See, e.g.. United States v. Bass. 404 U.S. 336. 347-50 (1971); Rewls v. United 
Stotes, 401 U.S. 806. 812 (1971); United SUCes v. Five Gambling Devices, 340 U.S. 
441. 449*50 (1953). By applying a doctrine of strict construction when a statute^! 
lurisdictional soope Is uodear, Che Court forces the CongreM to clarify its Intent. 
Where statutes unambiguously manifest an Intent to exercise fuO constitutional 
authority, congressional debate over policy Implications should became more Intense. 
The re^tant product then should mors clearly refiect the consensus of legislative 
opinioD and more squarely present the judicial tasoe of cofi.rtltutkma)ity. 

30. See. eg., Pteez v. United States. 402 U.S. 146. 154-57 (1071); Katzenbach 
V. Monmn. 384 U.S. 641, 653 (1966); KsCzcmbacb v. McClung, 379 U S. 294, 303- 
04 (1964). 
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worded statutes have provided the basis for most civil rights prose- 
cutions," recently the nurre specific provisions of section 245 have 
suppkmoited them." Despite the apparent trend toward specific leg- 
isktfon evidenced by section 245 and by several sections in the three 
legislative proposals," the bills advocated by the Nixon Administration 
f Administration bill), the National Commission on Heform of Federal 
Criminal Laws (Commission bill), and Senator M<£Ilellan (McClellan 
bill) also envision enactment of broadly worded dvil rl^ts provisions 
derived from sections 241 and 242." 

THE SCOPE OF PBOrECTION 

ConstiMioml Rights. By recommending retention of com- 

panion statutes prtocribing private and state acUm, the authors of 
the three proposals now before the Congress have failed to re(»gnlze 
that sections 241 and 242, which deal respectively with private om- 
duct and with acts under color of law, are redur^ant At the same 
time, the draftsmen of the various proposals apparmttly have made 
no attempt to clarify the extent to which section 241 goes beyond 
section 242 by protecting new substantive rights against wholly private 
conduct. 

Until recently, sections 241 and 242 were considered mutuaQy 
exclusive. Consbtiing section 242's “under color of law” lirnitaticm 
as synonymous with the fourtet;nth amendment’s state action require- 
ment, courts consistently have held that section 242 protects rights 
implicit In the due process and equal protection clauses of the 
fourteenth amendment.** In contrast, section 241 contains no “under 
color of law” limitation and, as a statutory matter, does not require 
a showing of state action.** Viewing the absence of a state action 
requirement in section 241 as an indication that the Congress did not 


31. Sm tl WOTxnw PAmia. mpra note 2. it 760-72: Cremnuin, Tht Vditam 
Hittmy of CMl Riehtt UgtJatUm. SO Mrr. L. RKv. 1323. I34MS (lOtK). 

32. See United StitM v. Price. 484 r.2d 1217 (8th Or ), cert, denlerf, 406 U.S. 
1040 (1072) (cont4ctlon for uie of violence to prevent blade from utliiz federi! 
recieitional fictlity); 18 U SC. f 245 (1870). 

33. See Admlniitmtion bill f 1511 (interference with in election); Id. f 1521 
(obstructing an election); Id. f 1622 (ofaabucting reglatntbm); Ormmlision bill 
I 1521 (unlawful detention or uae of eicetaive authoritv in making an arrest, aearch, 
or seizure); Id. 4 1531 (safeguarding electioos); McClrflan bill | 2-7F5 (Bve ^MSef- 
fied acts consummated under odor of law); Id. f 2-8H1 (daetlon fraud). 

34. Sea Adminiitration bill U 1301-02; Ckmunlaslon blU ft 1501-02; McOdbn 
bfll I 2-7F1. 

35. See. eg. Untted States v. Williams. 341 U S, 70. 78 (19S1) (due pioceas 
rights); United Stales v, Ramey, 336 F2d 612, 515 (4th Cir.), cart, danfed, 378 

U. S. 840 < 1864) (fourteenth amendment right to freedom tam false arreat); Apodaca 

V. Untted Statea, 188 FAI 632, 835 (lOlh Or. 1851) {^»&go agalnrt aetf. 
hicrimlnation). 

3& 18 U.S.C t 241 (1870). 
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intend the statute to apply to state-sponsored action," the Supreme 
Ckiurt refused to apply section 241 where state officials were involved." 

The absence trf an explicit state action requirement in section 241 
also prompted the (Dourt to conclude that the Constitution demanded 
the exclusion of fourteenth amendment rights from the statute’s reach. 
Because judicial thinking about the fourteenth amendment focused 
on the requisite identification of state action, judges found it difficult 
to conceive of deprivations of fourteenth amendment rights by private 
persons.” Further, the Congress was deemed powerless to proscribe 
private Interference with ri^ts that the Constitution protected only 
against state action.^* Thus, since section 241 was directed at private 
persons, courts construed the statute to protect only those consti- 
tutional or statutory rights existing independent of the fourteenth 
amendment." The Congress purportedly built this constitutional limi- 
tation into section 241 by limiting the section’s protection to rights 
“secured’’ by the Constitution, whereas section ^2 protected rights 
“secured or protected’’ by the Constitution." Consequently, the 
abridgement of any rights protected by the fourteenth amendment 
simply fell outside the scope of section 241. 

Both the constitutional and statutory rationales for limiting the 
ambit of section 241 were eliminated by two recent Supreme Court 


37. S« United SUte» v. WiBiams, 341 U.S. 70. 75-70 (J051). 

38. Id. lit 01-02. Only four members of the WiUiatm court nctueDy egreed tb«t 
section 241 did not apply where ateto action was present. Justice Black concurred 
in the Bnal result on otber grouudi. Sea td. at 85 (Black, J., concuniog). Four 
justkea disaented. See Id. at 07 (dlasenttng opinion). 

30. Sea Criffin v. Breckenridge, 403 O.S. 88. 07 (1971). 

40. Sae, e.g.. Untted Sulea v. Wbeeier, 254 OS. 281, 297-98 (1020) (prirale 
conspiracy to force persons to leave state not williln scope of aactlon 241); United 
Stales V. Powell. 212 U.S. 584, 585 (1009) (per curiam) (private lynch mob not 
wtthbi acopeof sactlon 241); H^ges v. United States, 203 U.S. 1, 18 (1000) (private 
censpiracy to fdres pertous to give up folia and leave state not within scoiie of sec- 
Hon 241); cf. United States v. WOllama, 341 U8. 70, 77-78 (1051) (dirtum) 
(fourteenth amendment appUea only to itatea; section 241 limited to rights guaranteed 
against private Interference). 

41. See. e.g.. in re Quarles, 158 U.S. 532, S36 (1805) (right to inform federal 
authorities of federal crimes protected hy aectlon 241); L^n v. United Slates, 144 
U.S. 283, 283 (1892) (right of prisoner In federal custody to protection against 
private violence protected by section 241 ); United Stales v. Lancaster, 44 F. 885, 
800-01 (W.O. Ca. 1890} (right of federal llliganis to avail themselves of federal 
micbtneiy protected by aectlon 241). Sae genandly Feuerstein, supra note 18, at 
641-88. 

The history of section 1985(3) of title 42 of the Vnlttd SfaUa Code presents an 
analogous example of strict statutory construction resulting from doubts about con- 
gmsional power to condemn private conduct. Cempar* CoBJns v. Hardyman, 341 
U.S. 851. 858 (1951) (construing sectkia 1985(3) to lonulre action under color ol 
law) loilh Criffin v. Breckenridge, 403 U.S. 88, 9^96 (1971) (abaiuloning the con- 
struetton adopted In ColUnt o. Hardi/man In light of Uw evolutloa of conatltuUonal 
law); see 42 U.S.C { 1985(3) (1970). 

42. 18 OAC. 1$ 241-42 (1970); aae United Stalaa v. Wtabinj. 341 U.S. 70. 78 
(1961). 
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cases. In United States v. Guest** the Supreme Court, by indicating 
a willingness to abandon its traditional preoccupation with the state 
action requirement for concessional legislation, removed some of 
the constitutional difficulties underlying the exclusion of fourteenth 
amendment rights from section 241.** In United States o. Price** 
the Court found that the legislative history of section 241 failed to 
justify the conclusion that either state action or fourteenth amend- 
ment rights were excluded from the statute s coverage.** Announcing 
that the statute should be accorded a sweep as broad as its language,*’ 
the Court held that section 241, like section 242, protects hiurteenth 
amendment rights when the defendant has acted under color of law.** 
Under the Price statutory construction, section 242 was essentially 
rendered superfluous because section 241 protects at least as many 
rights as section 242 and applies to infrln?ement of those rights by 
perscms acting under color of law as well as by private persons. 
Despite Price, the draftsmen of the three bills now before the Congress 
retain the language by which sections 241 and 242 describe the rights 
they protect** and preserve the state action-private conduct dis- 
tinction.** While the Commission's versions of Sections 241 and 242 
retain those features that presently distinguish the statutes,*’ the 
draftsmen of the McClellan bill have eliminated many of these dif- 
ferences** and have thereby foreclosed argument that retention of 
the companion statutes is warrimted.** 


43. 383 U.S. 748 (IBM). 

44. Id. at 7aa (Oaifc, Bhck a FortM. ||.. cMKuntnK); id. at 788 (Wantm, C.J., 
Brennan 8 Douika. ||.. cnncunlng and dkaeaUng). 

48. 383 US. 787 (1988). 

48. Id. at 801-0e. 

47. Id. at 801; an Unltad States t. Oaeat, 383 U.S. 748, 783 (1988). 

48. 383 U S. at 798. 

49. The CommUston and McCldlan veniont of Motion 241 ufaeuard "any ritht 
or prlvaete secured . . . bv the CnesUtutfon or laws of the United States.** Com- 
missVin bin i 1601; McCtellan bIH | B-*7F1(a)(l)-(2). The Commlislan and 
McCleDan verslona of section 242 protect 'Vlahts, pitvlleires or IromunlHei Mcured 
or r>ralected bv the ConstftuHon or lasrs of the United Slalae.* Conimbslbn bill 
4 1802; McClellan bifl 4 S-7Fl(alf3)(l). By adding the word * 110010011 /* to 
sectton 1501, the Adoilnbtratlon bdrs analogue to Motion 241. and detetinc the 
phrase "or protected’ fratn Its venion of McUon 242, the Administration bill eliminates 
the dliTerencel between the phraseology <d the two sections. Sm Administration bHI 
44 1801-02. The changes have im lubstanUve effect. Sea 11 Woaxnto Papbm, 
supra note 2, at 808-09. 

50. See Admfailttntfan bill 44 1801-02; Commission bill 44 18014)2; McClellan 
bin 4 2-7ri. 

81. The Commission blH eesentlanr retains the lanruage of prsMOt law. See 
18 u se. 44 £fl-d2 (1970); Commission bOI 44 18014)2. 

82. See note 74 Infra and accompanvinx text. Section 241 saferaards the rl»hts 
of "dHzons" while secUort 242 presets “Inhabitants." Sec 18 U.S.C. 44 241-42 
(1970). The McCleBan bnfs version of section 241, lllto the AdmInIsIrallim bill, 
abandons the dUxenshl'p limitation. See Administration bill I 1801; McClellan b® 
4 2-7F1. This variation from the original language la laililable. The citixanship 
limitation in' sectton 241 was the product of now irrelevant hlstortoal oonditlaasi 
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The draftsmen of the proposak also have failed to take advantage 
of the opportunity present^ by Guest to extend explicitly section 
241 to private interferences with fourteenth amendment ri^ls. Since 
the Supreme Court has not squarely decided whether section 241 
protects fourteenth amendment rights against wholly private inter- 
ference, the full impact of Guest is unclear. As an exercise of con- 
gressional power under section five of the fourteenth amendment, 
section 241 could be construed to transform fourteenth amendment 
rights enforceable against the states into ri^ts enforceable against 
private Individuals,” whether or not they ate acting with a raciaDy 
discriminatory intent.** 

By obviating the need for case-by-case adjudication of the source 
and scope of the rxmstitutional power that applies to a given a|^li- 
catitm or the statute, such a construction would prevent the substantive 
content of the statute from “varying with the particular constitutional 


McUon 241 inituny wms inten(t<sl Co prococt newly created fifteenth amendment 
vodnit lij^ta and to supplement the privileges and InummiUes clause of the fourteenth 
■meiuiiiient See United Stales v. Price, 383 U.S. 787, 807-20 (1906) {nppesdli 
to oplnlOB of the Court) (legislative history); United States v. Williams, 34{ U.S, 
7t^ 83 (1851) (tf^pendlx to opinion of JusOiie Frankfurter) ( cocnpeiative table of 
•uccenive verdoaa of aacMons Sit and 242); Act of May 31, 1870, di. 114, ( 6, 
18 St*t 140, Of amended, 18 U.S C. f >241 (1670); Cressman, supra note 31, at 
1345. The change retnild avoid ^ InlocUce ocxettonaily produced bv the cltieen- 
•htp limitaHon in eecUnn Ul. Sa» BaMrvla v. Franks, 120 U S. 878. 090 SI (1887) 
(section 841 InappUcable to conspiracy lo drive dUien of China ftosn his Callfostsia 
hecne). 

Unfoctnnaftely, the McOeilan bilTs analogue to section 241 retalna the inhebaasst 
IlmllaClan and Chereliy Imposes an imwarsanted teiritorhd restrictioa mi Che statute's 
■cope by aiakiDK the •eeCinn faiamilicabie to transient aliens and dttscau IMug abtoad. 
S«a McCleBun bOI f 8-7Fl(a)(3). 

83. The Natlonn] Conualahm's oonaidtaBi on dvtl rights lecomniended that aec- 
Ihma 241 and 848 be merged Into a tingie statute. See Stobt Ditarr, supra note 8, 
M 147; li WosBOMa Papsh, supra note 8, at 80808. 

Because the Admtaililtation bilTs analogue lo aectlon 842 focuaea on Use result 
of an olffidslV conduct, whila the analogue to secthm 841 focuses i» s private per- 
sion's Intent, the Admlnlttratlon bliFi leteatfcm of oompanlon stalutot haa tome leason- 
abie psdicy basis. Sm note 78 infra. 

84. See 383 U8. at 776 (Warren, C.f., Brennan A Dougias J|.. concurring and 
dlssenring). The remaining members of the Cussf Court, aptrarentlv retecling this 
broad corutructlon <d section 841, crmcusTed In the opinion that 'the statute does 
not puiport to give sufartanllve, as opposed to remedial, bnplegnealatjrm to smv rir^ts 
ascuted by (tiro equid protoetton dauae).' Id. at 7M-H, 701 (Cltrir, Blaci: A 
Vortos, If, concunriag); id. at 788 (Hnlaix concunii^ and disaenliii);l. 

85. V/hen a defendant lut acted with racially ditcrimlnMmy lolent. the thirteenth 
amenilment psovlilei a source of rxmgresslonat power, and the state action llmllatlon 
of (ho (aurteentb ameiidmenc is inanplicable. Thus, section 241, If constiued ss 
tubrtsMiya legidation under the enabting danse of the thirteenlb aroandraent, could 
be read as moscrlblng private acts of mctid discsimlnstioa. Cf. Crifln v. Brecken- 
rtdge, 403 U.S. 88 (1671) (aeclion 1985(3) reaches pstvale discrimlnalorv Inler- 
fetence ndth lig^t lo Inteiirtate Iravd). la any event, section 841 probddy does 
pcoicffte private dlaoimbiaiory intaferoaoM srith acpiad psolacUan ri^^. See aoles 
9B-78 ami acconqMaytag text. 
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provision that is the source of the right” in question.” In the past, 
the substantive variations of section have resulted in incomplete 
protection of many basic constitutional rights. For example, section 
241 appears to punish private interference with individual rights when 
racial motivation is a factor since the power to prevent racial dis- 
crimination is unquestionably granted to the federal government by 
the thirteenth amendment." Authmity to prevent nondiscriminatory 
deprivations of constitutional rights, however, exists only to the extent 
that the fourteenth amendment is held to apply to private persons** 
or when the protected right exists independent of the foiuteenth 
amendment. Similarly, section 241 protects free speech from private 
interference only if the speech is addressed to the national 
government.'* A clear legislative determination under the authority 
of section five of the fourteenth amendment to protect specific rights 
against private interference would eliminate the possibility of such 
anomolous results. By remaining silent on the intended scope of 
section 241, the Congress has failed to eliminate potential variations 
in the statute's application and has lost an important opportunity to 
grant complete protection to bakic individual rights. 

Statutory Rights. In addition to safeguarding constitutional 

rights, sections 241 and 242 purport to penalize interferences with 
rights secured by the laws of the IJnited States.** In United States 
V. Johnson*^ the Supreme Court Aeld that section 241 could be used 
to punish a private conspiracy to intimidate three blacks who were 
exercising their right to patronize a restaurant.** Relying on the 

i 


56. United State! v. Cuett, 383 US. 745, 781 (1068) (Warren, C.J., Brennan 8 
Doui;las, )J., concurrinx and dissenting). 

57. Sie Tones v. Allied H. Mayer Co., 308 U.S. 400, 438-30 (1068); U.S. Othst. 

amend. Xltl, f 8. : , 

58. Compare Action v. Garann; 450 F.Sd 1827 (8lh Cir. 1071) (en banc) (sec- 
Uoa 1085(3) reaches private ODOspiraov to interim with private dnlrch service) 
with Hnghes v. Ranger Fuel C<irp.v F.2d 6 (4th Cir. 1078) (In absence 
discriminatory nwtivation, section 10M(3) does not reach privale conspiracy). 

SO. See United Slates v. Cniikshanlt, 08 U.S. 542, 558 (1875) (dismissal ol In- 
dictment under predecessor ol aectioa 241 where Indictment lafled In idlege that 
victims were petitioning the national nvemment); Wilkins v. United States, 378 
F.2d 552, 580-81 (6th Qr. 1007) (uphrdding conviction under section 841 where 
fnivate person murrlcred participant in a protest march concerning the right to reg- 
ister to vote In lederal election); Powe v. United Slates. 100 F.8d 147, 151 (Stb 
Cir.), cert, denied, 300 U.S. 070 (1040) (sustaining demurrers to inrlictmmt alleging 
private Interlerence with dtlzen's right to publish his views on genend topics far locid 
newspaper). 

The Congress and the rBvi.sets alTnrd Ihnlted statutory protectian to Rrst amendment 
rights. See 18 U.S.C. i 245 (1070) (protecting dvil rights srwakeis Imm discri- 
minatory Interlerence); Administration bill I 1813; Cosnmltslon biO ( ISIS: McOdari 
bdl I 2-7F4(a)(3). 

60. See 18 U.S.C. 241-48 (1970). 

81. 300 U.S. 563 (1008). 

88. U at 685-88. 
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sweeping language of Price,** the Court found that the right t« 
patronize a public facility had been granted by section 201 of th< 
Civil Rights Act of 1964,** and was therefore protected by sectioi 
241 as a right secured by the laws of the United Stales.** The dts 
senters, unconcerned with section 2415 incorporation of the statuton 
right, disagreed only with the majority’s finding that the Con^es! 
hard intended section 20rs civil remedy to be noiMatclusIve.** Thus 
Johnson established that where the victim of a civil rights crime ha 
been deprived of a statutorily granted penonal right*’ and where tha 
right is not protected by an exclusive noncriminal remedy,** court 
should uphold indictments under sections 241 and 242. 

Each of the three proposals now before the Congress retains th< 
language of present law purporting to incorporate statutory right’ 
by referent*. Because the draftsmen of the proposals presumabl) 
endorse the Jofmson rationale, the new statutes, like their predeces 
Kjrs, protect by criminal sanction an indefinite number of stahitor) 
rights. However, the Johnson rationale may add an undesitet’ 
dimension to the statutes. Because sections 1981, 1982 and 19^(3) 
of title 42 of the United States Code** create personal fights’* am) 


m See id. tt tsea. United Stnte* v. Price, 383 U S. TS7. 796 ( 1066). In Pric/ 
the Court noted that Kclioni 241 and £42 both jniitected ail the rtghia cooieiml 
by “ait ot (he CoiuHtufloa and lawa ot the United Slatea' Id. at 7S7. 

64. 300 U.$. at 865-66; aea 42 U.S.C. f SUlOOt (1070). 

65. S«* 300 U.S. at 565-68. 

66. See id. at 567-60 (Slewart, Black h Harlan, JJ., dissenting). 

67 Although the Johtuoa Court did not eiplain Its tmplicil conclusion that th< 
QvB Hlghta Act ol 1064 had cresUad a peraonat right that could be Incorporated 
iaiB aacthui 241, tha creation of a peraonal right by the statute to be Incorponted 
clearly la a prelbnlnary tame. See United Slalea v. DeLaiirenib, 401 F.2d 208, 21 1 
(£ri Or. 1974) (dismliatng Indictment elieging denial of right not to dt in under 
aactioR aeven of Netlonei l^bor Reietiona Act); United Slatea v. Badea, 120 F. Su{^ 
614, 63041 (S.D.VV.Va. 1054) (dismiMing Indictimml alleging denial of right to 
isbaki Irean I^UIJt a labor union under socUon aeven nf this National Labor Rela- 
ttom Act): Unitca States v. Berke Cadn Co., SO F. Supp. 311, 313 (E.D.N.Y.). 
mml dltmtwmf, UO U.$. 607 ( 1043) (itntalnlng demurrer to an indictment alle^n;; 
deprivation of right! under Fair Labor Standards Act of 1038). T)to Bode# and l^ke 
Cidbe iuddlngt seated on narrow pre-PriM readingi of t)io icope of eectlon 241. See 
United States v. Badea, tapra at 631; United Statee v. Berke Cake Co., tupra at 313 

88. See II Woaamo FaMsna, tuprn note 2. at 771; Feueretein, tupra note 18. ai 
840; <.g., Unlled Slatea v. DeUuicnIlf. 401 F2d 208. 212-13 <2d CIr. 1074) (pro 
oaduma under l(»a National labor Retatlona Act eaehnlva)i United Stales v. Coest. 
246 r. SkiTO. 475 (M.D. Ca. 1064). we’d on other gmunda. 383 U.S. 745 (1806) 
(civil lemediea accompanying eection 807(b) of the Civil Rii^la Act of 1064 es- 
dualve); Uidled Slates v. Berke Cake Cb., 50 F. Sapp. 311 {E.O.N.Y.), epp^l 
dnmimd. 330 U.S. 807 (1043) (remedlea accompanying aocHoB 16(b) of Falf 
Ltdmr Maodardi Act of 1338 eachisive). 

m. See CMl Rt^ Act of 1866, f 1. 42 U.SC. || 1681 . 1M2 (1076); Civil 
Rlriiit Act id 1871; f 2. 42 U.S C. t 1985(3) (1070). 

70. See Tillman v. Wheaton-Haven Recceatlon Aai'n. 410 W5. 431. 435 { 1073) 
(aecUMi 1081); looea v. Albed H. Mayer Co., 302 U.S. 400. 4S» (1068) (aecMons 
1981 and 1082); 4 CriBn v. Biwkenridge. 403 U.S. ^ lOB (1071) (aoctlon 1085 
(3) if adbslanttm l ^ a l a H o n tmdar thlrta^fa ammtdaMi). 
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cany civil remedies arguably not intended to be exclusive,’* sections 
241, 242, and the new proposals may render activities such as discrimi- 
natory denial of the right to contract or discriminatory refusal to sell 
real property’* criminal although Congress arguably does not intend 
to impose criminal penalties for such common, though reprehensible, 
conduct. The likelihood of inadvertent creation of criminal law, un- 
acceptable in any circumstance, thus is increased bv retention of the 
sweeping language describing the rights protected by sections 241 
and 242.’* 


CONDUCT PROSCRIBED 

while both the Administration and McClellan proposals have 
eliminated the conspiracy requirement from section 241,” each retains 


71. The oii^nAl version of sectlcm' 242 explidtly Incorporaled the rl^U now 

enumerated in sections 1981 and 1982. See Jones v. Allred H. Meyer 0>., 392 
US. 409. 422>28 (1909); Act of Apr. 9. 1666. ch. 31. | 1. 14 SUt 27 (forerunner 
of sections 1981 and 1082); id. 4 2 (fbreninner of s^oo 242). However, the 
Jones Court noted that section 242 hod been liaolted to acts under color of law In 
order to ensure that criminal penalties would not spply to private violations of sections 
1981 and 1982. 392 U S. at 422-26. The civil lemedtes arguably are eicluslve. 

therefore, when (he prospective defendant hat not acted under color of law. 

72. See 42 U.SC. f 1981 (1970) (right to contnct); 42 VS.C. 4 1982 (1970) 
(riidit to miter real pn^rty tranaactkms). 

73. See United States v. DeLaurentis. 491 F.2d 208 ( 2d Cir. 1970) (coodetnnn- 
tion of Government's "unjufttflable** attempt to use federal law to convert an unhiir 
labor practice under National Labor Relatioas Act Into a criminal conspitmcv via 
•ectloo 241). Comparm id. wUh United Statea v. Mary Hdlen Coal Coip. (ED.N.Y. 
1936) (uncepoited opinion) (sustidnlng Indlctinent alleging unfair labor practice 
under National Labor Relations Act), noied In Feuerstelrt, supra note 10. at 649 ii.46. 

74. Compare 18 U.S.C. 4 241 (1970) wUh Administration bill 4 1501 McQeUan 
bffl 4 2-7Fl(a)(l). 

Under the conspiracy provision of section 241 the prosecution does not have to 
diow an overt act: simple agreement Is sufficient. Sea United Stales v. Marado. 454 
F.2d 187. 169 ( 8th Cir. 1972). cert, denied. 406 U S. 017 (1973); Williams v. 
United States. 179 F.2d 644, 649 (5th Cir. 1960). afd, 341 US. 70 (1961). If 
die oonsiriracy provision Is removed from section Ml. the general conq>lracy statute 
will apply to vIoUtkms of sections 241 and 242 by groups of two or more persona. 
Convic^n under the general conspiracy statute requires proof of an overt art. See 
United States v. Rabinowich. 238 U.S. 78. 86 (1915); United States v. Carlton, 475 
F.2d 104, 106 (6(h Cir ). cert, denied, 414 U.S. 942 (1973); Crimes and Criminal 
Procedure 4 371, 18 U.SC. 4 371 (1970). See also Administration bill 4 1002; 
Commission bill 4 1004; McClellan bill 4 1*2A5. 

Deletion of the conspiracy element fr^ aectlon 241 manifests a recognition that 
die conspiracy requirement resulted from the concern of the original dra&men with 
racial violence perpetrated by marauding bands of Ku Khu ^n members. See 
United States v. Mosely. 238 U.S. 383, 367 (1915). Curiously, the Mcaellan Mil 
retains references to "going in disgulae on the highway" and entry "onto the pimnises 
of another" although the ^guage of the original version of section 241 suggests that 
proof of such activity was intended to evidence the unlawful conspiracies with which 
the legislators were concerned. See Art of May 31. 1870. 4 0. 16 Stat 141. codified 
at 18 use. 4 241 (1970). 

Excision of the conspiracy elemrat also erases another difference betwe en aecdons 
241 and 242 and reinforces the argument that the proposed statutoa are largely 
redundant See notes 49-83 supra ana acoorapanying text. 
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language crionJnalizing acts that “Injure, oppress, threaten or intim- 
idate" the free eiercise of protected rights ’* Thus, the operative 
terms of the proposed replacements for section 241 not preclude 
prosecution tor acts of economic or other nonviolent coercioirl* 
Similarly, the term “deprivation of . . . rights" in the McClellan bill’s 
versirm of section 242” unplies no liniitation to acts or threats of 
physical force.’* The Administration bill's analogs to section 242, 
section 1502, on the other hand, largely arnUnes prosecutions to 
situations where the offensive conduct h^ entailed use of force or 
threats of force,’* However, this limitation on the scope of section 
1502 is undermined to the extent that section 1501, the Administra- 
tion’s analopie to section 241, protects the same rights as section 1502, 
but is not limited to violent acts.** 

Retention of the language of present law criminalizing the use 
of nonviofent coercion to deprive citizens and others of their rights 
is unfortunate. The language is inconsistent with the policy mani- 
fested by the Congress in its 1968 decision to limit the application 
of section 245 to acts of force or threats of force.** Although sec- 
tion 245, a criminal provision that prcdiibits interference with the 
right to receive benefits under certain federal programs, grew out of 
con^essiraial concern with racial violence,** consmeration has been 
given to expanding the section to interdict economic coercion. The 
arguments that such an expansion would create enforcement diffi- 
culties because of the breadth and ambiguity of the concept of 


78. S«« AdmInbtraMoii biU { ISO]' McClellan blU | 2-7Fl(a>. 

78 Cf. Unltad Slala v, Welch, 243 F. 996 (D.B.l. 1917) (Uiteat to “cauio 
■entence to be pronounced'* In a crlminn] proceeding egninit prospective voter )i 
Untied Slalee v. Wilooi, 243 P. 993 (D.R.I. 1917) (threat to withdraw buatnen 
from local mercbant). TIm coercion muit be td nifflcieot aevetity to infla«Ke a penon 
ai eedlnary finoneai. Id. at 99S. 

Tl. McCi^ bdl 4 2.7Fl(a)(3)(0. 

78. Cf. Unttad Statea v. Sendi, 477 F.2d 304 {7th Cir.), cart. d»n4ed, 414 US. 
^8 (1973) (enaction of exceai fees from indigent clienis by public defender); United 
Slates V. Ramey, 338 F.2d 512 (4th Or ), cert, denied. 379 U.S. 840 (1964) (fake 
anal): UnKed SUte$ v. Ban. 298 F. Supp. 888 <S.D.N.y. 1888) (false si^g of 
affidavits of service causing default )udginents). 

78. See Administration bill f 1502. Section 1502 provlda that a person acting 
under c<4oe of law who knowin^y oaramiu a federal o0ense agsinal penon ae property 
also Is gudty of vidaHng the dvd rights law if hb conduct aiuM a deprivatiaa of 
oonstitutianal or statutory rights. Id. Most of the federal ctima against person or 
property In the Administration bill are erpliciUy limiled to acts or ttireats of force. 
Sae. e.g.. Id. f 1813 (battery); Id. f 1614 (meniclng); Id. { 1722 (eitoctlon). But 
ate Id. 4 1723 (criminal coercion). Provisions In the Adminlstrailon't posonal and 
property crinws chapters, which are not limited lo violent acta, are arguaUy Irrelevant 
to the scope of section IS02 because of explicit jurisdictional ilmllationt. See, e.g., 
Id. 4 1817 (crimbuil harassnent); Id. 4 1623 (ratnint): id. 4 1731 (theft). 

80. Sae nota 49-53, 89-73 eupm and ncoocnpanying text. 

•1. Sm 18 U.S.C. 4 MS (1970). 

82. &• S. R>f. No. 721. gOcb Cong., lat Sea (1888). 
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economic coercion and because of the possibility that false or base- 
complaints would be lodged" seem equally relevant to the broader 
provisions of sections 241 and 242. Fu&er, the failure to limit the 
prohibitions to vtolent activity exacerbates the due proces4' daagen 
orated 1^ the vagueness of the present statutes." Little would be 
lost by limiting the new versions of sections 241 and 242 to violent 
activity, for past prraecutkHis under sections 241 and 242 usually 
have b^ liitoted to situations involving violence," and federal civil 
sanctions may more appropriately apply to the type of iranvlolent 
coercion tite statutes now prosciuie." 

THk ReQUnUEMENT OF SPEC3DF1C WTENT 

With the exception of the Adminisbations version of section 242, 
all of the proposed statutes attempt to protect all federal consti- 
tutional and statutory rights against all forms of interference, llie 
result is a cdliection (d statutes Uiat have been said to “violate virtually 
every canon of criminal law draftsmanship”" and that slsirt the elusive 
borders of unconstitutional vagueness. The interplay between the 
void-for- vagueness doctrine" and Sections 241 and 242 has impraed 
severe limitations on the effectiveness of present legislation and has 
highlighted the need for congressional re-examination of the decision 
to rely on such loosely worded statutes. 

In Screws v. United States," a striking example of the problems 
created by tlie vagueness ol the statutes, a Georgia sheriff was in- 
dicted and convicted under section 242 for depriving a citizen of 
his life and of his right to a jury trial without due process of law." 
Presented with a void-for-vagueness challenge to section 242, the 
Supreme Court upheld the validity of the statute by requiring the 
prosecution to prove that the defendant acted with a specific intent 


83. Sm Fm&i. Rcport or nst Nai'l Cosoi'h oh RzrboM or FEOtaut. Cumikai. 

Lawi IS74i8 It WoIiXIHc PArErii, tupra note 2, At 779-SO. 

84. So# notes 106-114 tn/re And AccompA»)ing teit; cf. Maarlngr, fupni note 3. pt. 
IHB, At 1482.03 (Americnn Civil LftiertieA Union urging UiAt rection 215 not M 
espAiuled to Includa economic coerchm twcauie tele^ve Abuse by United SloleA 
attomeyt of suds an q>en ended provision was foreseetbla). 

85. $08 Hearings, tupm note 3, pt. IIIO, At 3183. 

86. See (I WtnuuNO Papkos, supra note 2, At 780-81. 

87. U WouiHC Papeha, supra note 2, At 800. 

88. Under the voki-for-vepreness doctrine, courts will dedUne a ciimtnAl stAtute 
unconstitutional when Us provisions Are to v^e that "men oi common Intellii'ence 
must necessarily guess at its meaning and diner as to its Application." Connally v. 
Ceneral Constr. Oo., 289 U.S 385, 301 (1028). See generally Note, Th* Votd-For- 
Vaguenssj Doctrine in the Supreme Court, 100 U. Pa. L. Rs.v. 87 (1060). 

89. 32S US. 01 (1945). 

00. Id. At 04. Some evidence Indicated that liie ilieilir. who brat hit hiiitdcuffM 
prisoner to death, held a personal grudge against his viclim. Id. at 02-%). One of 
bis detenses, in esseitra, was that his act constituted niuider, not de^yathns of i^ 
wUhout due ptooess (d law. Sea id. at 114 (Rutledge, concurring). 
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to deprive a person of a right eipressly ensured by the Constitution, 
federd statutai, or Judicial decisions interpreting them.** The Supreme 
G»urt incorporalea the dual reouirement of Scre«w-~that the right 
in question be definite and that the defendant act with specific intent 
to deprive his victim of that right— into section 241 in Cuest «. United 
Stales.*’ 

Practicid Prablems Created by the Specific Intent Test. The 

specific intent efement added by Screws and Guest represents a 
significant practical limitation on the usefulness of sections 241 and 
242. Bequiting the prosecution to prove the elusive element of 
specific intent exacerbates the problems caused when grand and 
petit juries are sympathetic to local defendants.** As a result, civil 
rights prosecutions are infrequent and often unsucwssfuB* and there- 
fore have little, if any, deterrent effect.’* While the mere instiga- 
tion of prosecutions arguably serves an important educational function 
by publicizing the existence of federal criminal sanctions for viola- 
tions of civil rights,** the high rate of acquittal almost completely 
undermines any potential deterrent effect of this education.*' Fre- 
quent unsuccessful prosecutions may promote disrespect for the 
criminal provisions at issue and for the rule of law generally by 
engendering the belief that the law can be violated with only minw 
consequences. At the same time, failure to prosecute because the 
poor quality of the applicable statute makes conviction difficult allows 
persons to act with impunity. 


91. Id. •* J04. PiittlaU)r penonn) inatlv^llon la not inoonslitent with the lequlre- 
nxmt of rmcIBc Intent. Sio Ctewt v. Uniteti Suta, tSO h'.2(l 746, 749 (Sth Cir. 
1947). 

98. 383 U S. 74S. 753-54 (1966). 

93. Sm Clatli, A Federal froitculor tooh el the CIvli Hlghit Statute!, 47 CocoM. 
L. Rev, 175. 182-83 ( 1947); Fncnkel, The Federal Clod Wghte Laua. 31 Minn. L. 
Rev. 301, 311 (1947). 

94. See Ueerittge, eupra note 3, jpt. IllD. at 3180 (1072); Id. pt. IX. at 6774; 
Fnenkei, niteh note 93, at 311. Saa getterallij Shapiro, LlnUetloru irr ProMteutIng 
Ctod Alghta VIotaHafu. 46 Conraeax LQ. 632. 535 (1961). 

The paucity of succeasfut federal praaecutlona dnea minimiie federal inlnuton into 
the traditioiiamy itate-dmnlnated arena of crlmirial law enforcement. I^reased federal 
activOy war a consequence of the ipecific intent teat foteaeen by the Sirreioa nuijurtty 
and etted aa one of the teat'a mivantagea. Saa Srrrewa v. Unltea Siatea, 3^ U.S. 81, 
KKS (1945). Fean that the criminal chrit righta laws would generate massive federd 
IncunliHia Into state penal (urladlction bad been voiced when the Congress Urst adopted 
Oie civil rights pinvliioBi. See H. Flac*. AnomoN or rwa Fouarmoms AaoMosaaNt 
22-38 (1908); Cowj. Gcoaa, 3fith Cong., 1st Sen.,, 474-607 (1886). 

Sectlona 241 and 242 allU permit entry of federal aulhofiliea Into traditionally stale 
dominated aren. however. See United States v. Oelenne, 457 F.2d 156, 161 (3d 
CIr. 1972) (Sei^ C.J., dissenting). 

95. Sea S. Rar. No. 721, 90th Ccmg.. 2d Seas. (1968). 

96. Sea Craanient, Federal Chid AcUon Agatnit Ftimlo ladioktuak For Crimet 
tnsotobtg Clod Righta. 74 Taut L.|. 1462, 1463 ( 1865). 

97. See Sbsplro, supra note 94, at 535. Sheriff Sertwa was ulriarateiy acquitteA 
for asampie, Sae Fraadiei, supra isote 83, at 311. 
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By adopting the broad language of sections 241 and 212, the 
draftsmen of the Administration, Conunission. and McClellan bills 
have failed to remedy these well-recognized problems. “ Instead, 
they have relegated to the judiciary the essentiaUy legislative decision 
of which statutory and constitudonal rights encompassed bv sec- 
tions 241 and 242 are worthy of j^tection by federal criminal sanc- 
tion and have manifested a wUlingaess to accept the specific intent 
test as the price of such delegation. The continued ineffectiveness of 
the sanctions and the possible proscription of conduct the Confess 
does not desire to penalize will result. 

Due Process Problems Survioing the Specific Intent Test. 

Criminal laws that fail to give pbteatial defendants ad^uate warn- 
ing of the particular conduct proscribed generally are thought to 
be unconstitutionally vague.** Because the requirement of specific 
intent cannot clarify o£erwise vague language,'** arguments that 
the specific intent requirement satisfies any ccmstitutional require- 
ment of notice arguaUy are unsiipportable. However, in view of 
the fact that few potential civ3 ri^ts violators are likely to consull 
the statutes before acting, the notice rationale provides an inad^ 
quate explanation for the voiding M vague statutes.'*' 

In one sense, the void-for-vaj^oness doctrine may be a judicial 
safeguard against the dangefi of ex post facto expansion of criminal 
laws.'** A statute that gives a reasc^ole man notice of what conduct li 
proscribed also provides a definition of criminal conduct that (»anot b^ 

98. But me AdminMmtkm bill f ISOS; nout 113-114 infra and ■ccampaoyiog loxL 

98. Sea oote 88 supra. 

100. See Note, euwa note 88 , el 87 11 .B 8 . Tbe purported rebtlooibto between 
vaguenen and apecilc intent is puzzling Sane have Miggealed that tbe ipcdflc 
Intent requirement- wa< merely a maana by wbicfa tba Court In Screux ezpmaed Ha 
ptadalictton to uphold aoctioi 842 do^rita poazlble conititutioDal problanz with its 
a p ul luaH oo. Soa 325 U.S. 91 (1945)i Noth, Can the Intent to Violate the Federal 
Ctoil Bight* Statute* Be E*t*Mi(hud Bff t PretumpUon, 40 Cio. L.|. 568, 571-73 
( 1952). See alto Noto^ Mipra uota 88 ^ iS flit n. 8 & It aJw k pomlble that Ibo Court 
oouatruod ‘willfuDy" to menu “qrOcilo Intent to deprive e ponon ol a rijht made 
de&nlto" In order to Bnd ctatutory authority for tba limitatloD to pievioualy deSnod 
right*. Screw* V. United State*, rupra at 103, Moreover, the ipec^ intent require- 
ment eniure* that the Jury la fautroelad in term* of a ipecific right •nd fbrae* tha 
pnnecutor and the judn to have a asedfle right in mlno. 

101. See Grayned v. Oty of BocUord, 406 US. 104, 1084)9 (1972) (dictum). 
Sac etatrattu Note, aupra note 88 . 

loS. See United Stake v. WOliam*, 170 FJd 844. 647 ( 6 tb Or. 1050), 0^4. 341 
US. 70 (1051); I. Haix, CsHduu. PtuNcnua or Cmuinzl Law 63 (lOW)i cf. 
Bouie V. City ol Columbia, 378 U.S. 347 (1004) (retroactive |udicitl ezpanaion of 
crimluAl rtztute violates due proceea); U.S. (^rrer. lut. 1, | 9. 

The concern with ez poat facto application of aectton 242 previmuly liad miwed 
Juatloe Douitaa, the author ol the Screwt tmlnioa, to Ble a vigorou* diaaent In Uniud 
State* o. CUtttic, witera the Court Brit held that tba li^t to vote In federal 
Includea the right to have votea counted in a primary. So* 313 U.S. 280, 32941 
(1941) (DouiJaa. J., d laae ntlng ). 
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drastically eipanded by the judges and juries who later apply the 
statute to a ^ven set of facts. Tlie specific bitent test requires that 
the right in question be definite and precludes the appUcation of sections 
241 and 242 to deprivations of “emerging” rights.’** Thus, the specific 
intent test cbes resolve the due process problmns aiishig fr<m the 
danger of es imst focto expansion of the statutes. In United States 
h. uDett,*** for exampk, the Sixth Circuit overturned a conviction 
based in part cm a jury determination that seven ^eri& and a bail- 
bondsman had drptived prisoners of their due process rights by fail- 
ing to Inring the prisoners before a magistrate promptly aftm' arrest, 
by refusing to wow the prisoners to plaoC post-arrest telephone 
calls, and by setting a |3d0 bond for drunken driving violations. 
Hiese ri^ts, the court noted, were not as yet guaranteed by the 
federal constitution.*** 

The contenbon that the void-for-va^eness doctrine is rooted in 
the need to limit the discretioitary powers of prosecutors, judg^, 
and juries provides the most compelling explanatioa for the doctrine's 
use.*** An impermissibly vague kw delegates excessive policymaking 
authority to law enforcement officials, judges, and juri» by albw- 
ing them to decide oa an ad hoc, subjective basis what cxmduct is 
deserving of criminal oondemnatioD.**' Criminal sanctions should 


IIU. Sm Uaitod StatM v. CVDbU, 402 P.id 224. 230 A A? (OUi Cir. 1072). Wten 
(iw novisiow of Mctkn* 241 and 242 niar to ilatulorjr righta or righb dul ap(Mar 
on nia ftcn ot (tie CMutihitlon, tfaa dangat oi retroacUva ao&coanaent la anall and 
moend oteUial totanl tots probably •pply. S«a United States v. Naihaa, 
i» P.2d 401, 407 ( 7th CIr. IttStt), cm*. imOci 3S3 U.S. 010 (18ii7}: Unllnd States 
r, BalH Ite F Supo. 014. 022 (S.P.W.Vs. 1964). The psoMssa oi datanntnb^ 
wtart li siASenily dolntte sind vrfaat coasUtuUoaal rights cfpcm on tbs tecs pi tba 
CoosUMiesi ondatatandsbly boubted the dlssantefs in Sonnet, however. Sea Screws 
V. UnHad States, 326 U.S. 91, ISO (I94S) (R<d>eits, Ennlduilei A JaiAsoa. ])., 
i lh a nnthig ). Tba inafw problein tevcivat due process rights and tba oonoossttaid 
lto)t at w MoertaianUB standatd of gadt. It might haw been argued at one Hme 
that a statute pcnsltdng deprivatiaM of due procaaa is not unoonstltuHoBaUy vague 
becauiie avssv raSaolaable asan la praaumed to knoMr what i^U an so rooted in die 
hnuklosia luo ooiiicleuca of our people ae to be biaoded nuKteaMotai. Saa Seydei 
V. Massaefausatts, 201 U.S. 07, lOS (1034). Howawar, such a praaw^tiaB ooM 
not be OMlnttinad hi view id die doaa dadthHia im ibia process emanathig iram the 
SopreoM l3oart. Sea Scrawl v. United States, lupie at Is? (Kobart^ Eraid^utar * 
hdooB, I).. Assanling). 

104. 4«l F.2d 224 (Olb Ch. 1072), 

105. M. at 230. 

106. Saa Padeet, Vans Has and tha Supimu Court. IIMS Sue. Cr. Itanr. 107. 
1E2-2S: NoIb, supra note 88, at 81. The ditsanten b SpsasM aivuod that 'because 
miauae ol die ertebud laaciitoay It one of the most potent and bmiiiar instnimants 
of Hfattraiy goymmeot, pn^ regiid for tha rsHonal leoubemant of dtAnbmeas 
ta raiminal statutes b basic to civil hbertias.' Screws v. Un^d States. 329 VS. 


01, I4S (Heberts, Frankfurter A jacksan, ])., disseottag). 

107. Sea Cmyriod v. Caty of Hockford. 408 U.S. 104, 108-00 (1972). Tba dolega- 
Uoe of le^ibdive aulterity to pioaaculors muri be dfadngotshad bom pnwecutoriai 
AaersUoe. Tba (cmer eoacemt the posrer to detennfaie what conduct b dasarving 
of poaidiBieiit Tba Isttas desk sritfa the power to datarmlaa whi4faar a petdoilar actor 
aliqged to hare engaged In tba praacribed conduct should be psiiteculad. 
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not be ioipoied in the absence o( a spedfic determination of the 
need for such penalties by the responsible poiicmaking organs of 
society. To the eitent that concern about uie oangers inherent in 
exc^d^ law enfwcement discretion underlies the void-for-vapieness 
doctrine. sol»taitttal due process problems survive the specific intent 
test,*** 

One means <£ limitine the danger of discrimiiMtoiy prc^cution and 
the definition of crime by prosecutors, judges, and juries is to provide 
criminal saiK^cms only for acts or threats of totce.'** O^y the 
Administratimi bills vetskm of section 242 has adapted this ap- 
proach, however."* The alternative of confining sections 241 and 
242 to certain defined rights deserving of federal criminal protec- 
tion in limited circumstances was lejectra by ail the pn^posals, except 
to the extent that they recommend new specific provisi<»is «i el^ 
ttons vtolatliws and r^wful acta 'ifnder ctdcur ol law.*" Becimse 
the draftsmen dedded to retain the iHoad langpam of the |wa^t 
laws, the Commission and McClellan bilb and the Adminbiration 
bill s version of saolicm 241 Include the specific intent requirement"* 

Section 1902, of the Adminbtretion bill adopts a difi[«rent ap- 
proach to the specific intent requirement of section 242. Un^ 
present law a state police officer who lolls his neighbor on election 
day is not guilty or a civil rights offense unless Im specifically in- 
tended to diqprive hb neighbor of the federally secured, right to 


108. Whita lha ipaciBe inlaat raqulramaal may reduce die lilmiduMtl o( convktioii. 
It doet not nrevent a protMulor fnan taatitutiiig or ifateatonlng to Imtitiile pnicrml- 
iogi tai u ilmott liodliea and unibnaeaabk aumbar (d UtualiOM. Nor doai a coo. 
fine tlie power of pailoenwni imlgea, and |uriaa. Becauw intent can only be lirfened 
Ifont Ibe defendataa mantfart actr, the deprsvtty of die fkfendant'i conduct ie Idely 
to d^maitne whether the iwy Indr rpodlo totent In the abttract, howevto, tha 
dmiavite of the dtdendantf act It kretevuit to .die irtue of ifiadlc tnte&t. See 
HaWi untamaaKtiemet Act* a« Fadarai Crtmtt, 60 Hutv. L. >88, S3 (lS4r)i 
IMtoriaiisw note Si, at St aJBB. Of coona, Um Senwr Ihnltidan to defieita ri|^ 
doii {dm roitie caablcliDiiS ea proaacuhwial power. But rae nole 13 mpm aad 

*°I^*^'^aai<ii^ Bate 3, pt IIIIX at 3183 (1878); ef. id. pt. 1118, at 
l«2-63 (Amefican OvU Ubetdea Union unpoe that tecthw 849 not te cipaoded 
to Include ecmoBlte coeteian faeeauae of the lofeaeeabiUiy of adbctiMa alwaa by 
United Slater aMomeyr of t»cb an wen ended provirion). 

1 10. Sea Adminirtimtian btf { IStB; note 7S tuna and BcoompMylng tart. 

111. Sat note 33 tiipra. 

118. See Adaiiobbadon U8 f 1501, 302(b) (definltkm of knowindy); Commla- 
ikm hill H 1501-08. 308 (delnltton of InteRtion^y); blcCScllan hlQ 4| 8-7F1, 
l-8Al(a)(2) (definlticm <rf iutentloDaliy). la recUoa 1501, the AdmiiiMntk«*i 
enaloipie to lecdon 841, the leciatremenl at rpecific Intent bar been reduced to diet 
the drteixlBiit need not have a conrdaui deUie to deprive Miolher of hto federally 
aeoiied tight* but need only believe « be ewate d»t hit cociAwt wfll caute t)» 
proactibed lendL Sae Adirtidttntloo bdl ft 1001, 3QZ(b} (deliddaB of kmwtody). 
ntr <tege it talutory itooi a praracutorta) point of view tod, if hitetpieM to 

S eclude apidkatiao toe rtatule to emerging thould eUmtoato dra due ptoeeta 

ogEc of ox foa facto m^aoUoo. 
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1974) Si^^noNS 241 and 242 221 

vot®. Under section 1^)2, which contains no specific intent require- 
ment, the same poUce officer acting under color of law is guilty of 
a federal crune of murder and a civil rights offe^ even thou^ he 
was motivated only by persona] hatred."* 

If the void-for-vaguene» doctrine rests on the fear of es post facto 
expanston of criminal laws or on the possibility of pmseaitortal dis- 
crimination to enfmcement, section 1502 protnbiy is cmutitutional. 
The restriction to acts of force or threats of force confines pn^e- 
cutorial lawmaking power by limiting the number (rf situations to 
which the statute applies. A provision that assures dial the judge 
will decide, as a matter of law, what rights are protected by the 
statute minimizes the dangers of ex post facto expansion."* AUmu^ 
elimination of the specific intent requirement removes a significant 
practical limitation on the prosecutorial function without under- 
mining the constitutionality of the provision, the improvements to 
setotan 1502 are overshadowed by section 1501, which will appfy to 
all of the situations covered by section 1502. 

Conclusion 

Before enacting criminal laws, the Congress must make expUclt 
policy deteimtoations about what conduct it intends to proscribe 
and what rights it seeks to protect. That the Congress has not 
made these ffifficult decisions in the area at civil rights enforcement 
is apparent from the proposed re-enactment of sections 241 and 242. 
No ^tenontoatton has bmn made concerning what tights ought to 
be protected by these statutes, and little consideration appears to 
have been given to the fati that criminal penalties may not be tlm 
most desirame remedy in many instances. 

The argument that the broad language of sections 241 and 242 
serves as a backstop iteoessitated Iw congressional inability to fore- 
see ail possible civil rights crimes"* could apply to all criminal leg- 
islatfam. It inhales to Ae limitations of language and to the ingenuity 
of criminals. These difficulties cannot justify the use of va^ly 
worded statutes that create unacceptable due process problems and 
seriously impeck effective enforcement. Specific statute shwild be 
enacted that can be amended by reasonably clear remedial legisla- 
tion when the need appears. This ad hoc approach is preferable to 
an attempt to cranpre^nd in broad language all possibfe kinds (rf 
invasions <rf rights."* The Congress must ask probing policy questions 


Ita Sm AdMiMrallon M ff ISOl. ISOS. 

114 sm M. t limibi. 

113. Sw tl Waume mtpm note i, «t SOfi-lO. 

110. Id. 
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22£ Ths Geohcetown Law Joubmai, {VoL 83:203 

about every protected right. Failure to do so results in unintentional 
proscription of some conduct, protection of rights the Congress 
may not wish to protect by federal criminal process, and ineffective 
protection of thi^ rights that the Cm^ess (bes desire to saffr> 
guard. 

Scott W. Muller 
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SEARCHES INCIDENT TO ARREST: 

THE EXPANDING EXCEPTION TO THE 
WARRANT REQUIREMENT 

The Unit^ States Suprenne Cojirl recently esamined the proper 
scope of a 'warrandeis search incident to a lawful arr^t. In the com- 
panion cases of UnUed States o. Robinson' and Gustafson v. Florida,^ 
the Court held that a law officer may conduct a full search of the 
arrestee’s person as an incident to a custodial arrest for the com- 
mission of a traffic offense.* Thd Court found a full search iustiited 
by the single fact of lawful custodial arrest.* Ihree months later 
in United Stales v. Edwards* the Court upheld a law officer’s wat- 
railtless seizure of an arrestee’s clothing 10 hours after the arrest, 
while the arrestee was in police custody.* Additionally, the Edwards 
Court sanctioned the subjection of the seized clothing to a warrantless 
laboratory analysis.* Terming the search and seizure a “nonnal 
incident” to custodial arrest and finding the 10-hour delay from 
arrest to search and seizure reasonable, the Court treated the police’s 
conduct as squarely within the ”search incident to arrest” exception 
to the warrant requirement of tiw fourth amemlment.* Altl^gh 
Robinson, Guetafson, and Edteards dealt with ^reviousE unresolvra 
issues of fourth amendment law,* the Court characterizeo its holdings 


I. 414 UA M8 11873). 

a. 414 U.A m (1973). 

3. iW. at IBS-Oii 414 U.S. it 234-3S. A lull mrch ot lli« prison Includea t letith 
at “uMa tu^ I* bt^iod tlm cxiiiar, ttni](nie«th the coUai, underneath the waUtlmnd 
{tf difi tnxttatik cuffi, tb« socks tiid shoes,*' and exuAinstion of objeds nunoved 
born the kmaiia. M. at 821-22 n.2. A full learch ia diatingukhafale (ram a ftyi 
or fimitad *aliqnW.,Baaicb. which Involvaa a mere pat-siown ni the soipeci'i outer 
dollilng and lenmial of au<h weapnas aj the oSow mat m a b ly bcUavea to ha in 
dba penoot AoneMhsn. Id. at 227. 

4. 414 VS at 234-38. 

5. 415 U.S. too (1874). 

8. M. irt 8t». 

7. M. at 808417. 

8. U. at SOS. The fbmth imendment prohibitt unteatonaUe aearchee and selzunt 
See U.S. conrr. amend. IV. In aD but a tew apeciftraUy efiafaUic<l exrqainwi 
dtoatiaw. awmotlaM aearchet an per M uniea w iianle. A aeaich hiddant la aireit 
la one mrmiimi eioaptton in the warrant mquinaaaaL Saa v. United Sldea. 
388 UJ. 347, 357 (1987). 

8. The Omit adtoowhxlged that its ptevioni rtoUmanU aboW the torn td a 
penonal may rh Inddent to acreat were olcta and thus had not rerolved the Irme. 
414 Uii. at 230. The Court abn war required for tfaa 8iit lime to delineate the 
time period within which a peraonal iaridentil aearch pn^atly may ha conducted. 
(^. Coolidgs V. New Hamditfe. 403 U.S. 443 (1871) (Uma period deilnealed for 
s a ue fe of sx^oi’ 
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United States 

5 Office of Government Ethics 

1201 New York Avenue, NW., Suite 500 
Washington, DC 20005-3917 


September S, 2002 


The Honorable Bob Graham 
Chairman 

Select Committee on Intelligence 
United States Senate 
Washington, DC 20510-6475 

Dear Mr. Chairman: 

In accordance with the Ethics in Government Act of 1978, I 
enclose a copy of the financial disclosure report filed by Scott W. 
Muller, who has been nominated by President Bush for the position 
of General Counsel, Central Intelligence Agency. 

We have reviewed the report and have also obtained advice from 
the Central Intelligence Agency concerning any possible conflict in 
light of its functions cind the nominee's proposed duties. Also 
enclosed is a letter from Mr. Muller to the agency's ethics 
official dated' September 4, 2002, outlining the steps which 

Mr. Muller will take to avoid conflicts of interests. Unless a 
specific date has been agreed to, the nominee must fully comply 
within three months of his confirmation date with the actions he 
agreed to take in his ethics agreement. 

Based thereon, we believe that Mr. Muller is in compliance 
with applicable laws and regulations governing conflicts of 
interest. 


Sincerely, 


Amy L. Comstock 




Enclosures 


oc'ii:- \o6 
Augiisi 1992 
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Income; type and amount. If “None (or less than 1201 )” is 
checked, no other entry is needed in Block C for that item. 
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Davis Polk&Warowell. 


1300 I Street, N.W, 
Washington. D.C. aooos 

a02 962 7000 
FAX 202 962 7 111 



MENLO PARK 


99 GRE5HAM S' 
LONDON EC 2V 


TREET 

TNG 


17-22. AKASAKA 2-CMOME 
MINATO-KU. rOKrO 107-005 


OA CRATER ROAD 
MONO KONG 


September 4, 2002 


John A. Rizzo. Esq. 

Designated Agency Ethics Official 
Central Intelligence Agency 
Washington, DC 20505 

Dear Mr. Rizzo: 

The purpose of this letter is to describe the steps that I intend to take to 
avoid any actual or apparent conflict of interest in the event that I am confirmed 
for the position of General Counsel, Central Intelligence Agency. 

As required by 18 U.S.C. § 208(a). 1 will not participate personally and 
substantially in any particular matter that has a direct and predictable effect on my 
financial interests or those of any other person whose interests of which I have 
knowledge are imputed to me, unless I first obtain a written waiver, pursuant to 
section 208(b)(1), or qualify for a regulatory exemption, pursuant to section 
208(b)(2). I understand that the interests of the following persons are imputed to 
me: my spouse, minor children, or any general partner; any organization in which 
I serve as officer, director, trustee, general partner or employee: and any person or 
organization with which I am negotiating or have an arrangement concerning 
prospective employment to the extent 1 have knowledge of the interest. 

Moreover, I pledge to inform you promptly, as the Designated Agency 
Ethics Official (DAEO), of any acquisitions or sales of securities or other interests 
by my wife, my children, or me after the filing of my nominee financial disclosure 
statement. I also pledge to inform you of any changes in the assets held by the 
trusts that I do not control or have daily knowledge of, when I learn of such 
changes, likely upon the receipt of the quarterly statements provided by the trusts, 

I do understand, however, that to the extent I do have knowledge of changes in 
assets of any trust, because, for instance, my wife acts as a trustee, then I must 
inform you of those changes promptly. 
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John A. Rizzo. Esq. 


September 4. 2002 


I understand that you will put in place a screening arrangement to ensure 
that I do not take any action on matters that pose a conflict of interest. To 
facilitate the effectiveness of this screening arrangement, I will arrange to have 
the trusts in which I hold beneficial interests send quarterly statements directly to 
you for a conflict of interest review. 

I understand that in the event of a conflict of interest, I will disqualify 
myself from taking any official action that would have a direct and predictable 
effect on the financial interests of that company or other entity. In addition, if 
you, as DAEO, determine that recusal and screening is not a viable option to 
preclude a conflict of interest under applicable Office of Government Ethics 
regulations, I will take the further steps you deem necessary to eliminate the 
conflicting interest. 

I will remain on the board of directors of St. Albans School of 
Washington, DC and the Center for the Community Interest of New York, New 
York. 1 also will remain a national trustee of the Boys & Girls Clubs of America. 
I am not compensated for my service on the boards of any of these non-profit 
entities. 1 will continue to serve as an uncompensated trustee for three trusts: the 
Patricia H. Muller Trust for Peter Muller, the Patricia H. Muller Trust for Jan 
Muller Finn and the Lois P. Lines Trust for the family of Stephen Lines. 
Furthermore, as General Counsel, pursuant to 18 U.S.C. § 208, 1 will not 
participate personally and substantially in any particular matter that will have a 
direct and predictable effect on the interests of which I have knowledge of any of 
these organizations, unless I first obtain a written waiver or qualify for a 
regulatory exemption. 

Upon confirmation, I will withdraw from the partnership of Davis Polk & 
Wardweil (Davis Polk). Following my withdrawal, I will receive a payment of 
approximately $600,000 (based upon an estimate through 3 1 July 2002) as 
compensation for work completed before my withdrawal. The firm will pay this 
amount to me over the six months following my withdrawal as bills are paid. 

Upon my withdrawal, in accordance with the partnership agreement, Davis Polk 
also will return my capital invested in the firm; as of 3 1 May 2002, that amount 
was $72,848, plus interest of$I,962. In addition, in accordance with the 
partnership agreement, I will receive from the firm a withdrawal payment of 
approximately $1.8 million that will be paid by my firm to me in annual 
installments over the next four years. I will continue to hold my interests in the 
Davis Polk HR- 1 0 and 40 1 K plan, administered by Fidelity Investments. Neither 
the firm nor I will make any other contributions to my account in that plan 
following my withdrawal. 
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John A. Rizzo. Esq. 3 September 4. 2002 

Pursuant to 18 U.S.C. § 208, so long as I have outstanding withdrawal 
payments due fmm Davis Polk, I will not participate personally and substantially 
as General Counsel in any particular matter that wii! have a direct and predictable 
effect on the ability or willingness of Davis Polk to ftilfill its contractual 
obligations under the partnership agreement by completing withdrawal payments. 

Furthermore, pursuant to 5 C.F.R. § 2635.502, until the last installment of 
the withdrawal payment, 1 will not participate in any “particular matter involving 
specific parties” in which Davis Polk is a party or represents a party, unless 1 am 
authorized to participate. 

Finally, pursuant to 5 C.F.R. § 2635.502, for one year after my withdrawal 
from the Davis Polk partnership, I will not p^icipate in any “particuiar matter 
involving specific parties” in which any of the clients I represented at Davis Polk 
is a pany or represents a party, unless I am authorized to participate. 



Scott W. Muller 
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Centra! l-tell.gence Agency 



i.:!' 

rvasP -ilKi DC roses 


5 Septerioer 2002 


The Hor.orabls Air.y b. Co-r.scoc;c 
Director 

Office of Govsrnmenc “fhiC3 
.201 b'ew York Aver.ee, l.Ov 

lashi.'.gcon, CC 23005-3919 

Clear Cirec-or Comstock: 

I have reviewed the Public Financial Discioaure Report 
(SF 278), dated 5 Septeirber 20D2, submitted by Scott W. duller 
in connection with Pjresider.C Bush's nomination o£ Mr. Muller to 
serve as General Counsel to the Central Intelligence Agency 
;CIA; . As part of my review of Mr. Muller's report, I have 
examined the duties and responsibilities of the General Counsel 
as reflected in various statutes and executive orders. A 
description of the position of General Counsel summarizing the 
statutory duties and responaibi 1 - ties is enclosed witri this 
letter and submitted for your review. 

Based on my review of Mr. Muller's -Report and upon the 
specific commit.rnents he has m.ace in his i Sepceirber 2032 letter 
to rr.a, also enclosed, it is rr,Y opi-nion there is no unresolved 
conflict of interest under the applicable laws and regulations 
and 1 have so certified 

Screening Arrangemeni: 

Mr, Muller understands t'r.at Z v/ill put in place a screening 
arrangement to ensure that he dees not take any action on 
matters that pose a conflict of .merest, Mr. Muller has 
pledged to inform me promptly, as t2ne Designated Agency Ethics 
Official iDAEO) , of any acqui3iti.or.s or sales of securities or 
Other interests by his v/ife, his children, or iiim. after the 
filing of his nominee financial disclosure statement. He alac 
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pledges so ir.fcrrr, ™e of any changes in dhe assets held by the 
trusts that r.e does not control or has daily kr.cv/ladge of, -rhen 
he learns of such changes, likely upon the receipt of the 
quarterly statert.ents provided by the trusts. Ke does 
understand, nov.’ever, that to the extent he does have knowledge 
of changes in assets of any trust, because, for instance, his 
wife acts as a trustee, then he must inform me of those charges 


To facilitate the effectiveness of this screening 
arrangement, he will arrange to have the crusts in which he 
ho.ds beneficial i.nterests send quarterly statements directly to 
re for a conflict of interest review, l, or my successor DAEO, 
will then determine whether any of these entities are involved 
in particular .matters before the Office of General Counsel. 

In the event of a conflict of interest, Mr. Muller has 
pledged to disqualify himself from caking any official action 
that would have a direct and predictable effect on the financial 
interests of those companies or ocher interests. In addition, 
if I, as DAEO, determine that recusal and screening is net a 
viable option to preclude a conflict of interest under 
applicable Office of Govern.ment Ethics regulations, Mr. Mu-*er 
will take the further steps I deem necessary to slir.ir.ata the 
conflicting interest. 

Please contact me on 703 -4S2-1954 if you need additio.nal 
ir.form.ation concerning the Report, my opinion based on my review 
of the Report, or the 4 Septe.xber 2CC2 letter from Mr. Muller. 


Sincerely, 



^ohn A. Rizzo 

Designated Agency Ethics Official 
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Davis Po i. k & Wa r o w e l l 

1300 I Street. n.W. 



October 8, 2002 


The Honorable Bob Graham 
Chairman 

Select Committee on Intelligence 
United States Senate 
21 1 Hart Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

.itiS required by Federal ethics regulations at 5 C.F.R. 2634,606, 1 am 
submitting the following supplemental information in connection witlr my 
nomination to serve as General Counsel of the Central Intelligence Agency, 

As you know, section 2634.606(a) requires me to update my financial 
disclosure statement to list any earned income outside of my employment at Davis 
Polk & Waidwell or any honoraria that I or my spouse have received since I filed 
that statement on September 5, 2C02. Neither my wife nor I have received outside 
earned income or honoraria since that date. Accordingly, there are no 
amendments to my report of the type specified by section 2634.606(a). 

[ have sent an original of this lener to Vice Chairman Shelby as well. 
Please do not hesitate to contact me if you need any additional information. 

Sincerely, 

Scott W, Mulier 




COMMITTEE BUSINESS MEETING TO VOTE ON 
THE NOMINATION OF SCOTT W. MULLER TO 
BE GENERAL COUNSEL OF THE CENTRAL 
INTELLIGENCE 


WEDNESDAY, OCTOBER 16, 2002 

U.S. Senate, 

Select Committee on Intelligence, 

Washington, D.C. 

The Committee met, pursuant to notice, at 12:26 p.m., in room 
S-216, The Capitol, the Honorable Bob Graham (Chairman of the 
Committee) presiding. 

Committee Members Present: Senators Graham, Levin, Rocke- 
feller, Wyden, Shelby, Kyi, Hatch, Roberts, and DeWine. 

Committee Staff Members Present: A1 Gumming, Staff Director; 
Bill Duhnke, Minority Staff Director; Vicki Divoll, General Coun- 
sel; Kathleen McGhee, Chief Clerk; Melvin Dubee, Lorenzo Goco, 
Jim Hensler, Hyon Kim, Matt Pollard, Michal Schafer, Linda Tay- 
lor, and Jim Wolfe. 

Chairman Graham. Member, we now have a quorum of nine 
present. 

The Committee will consider the nomination of Mr. Scott W. 
Muller for the position of General Counsel of Central Intelligence 
Agency. Pursuant to Rule 5 of the Committees rules, I move the 
Committee vote to report favorably to the Senate the President’s 
nomination of Mr. Scott W. Muller to be CIA General Counsel. 

Is there a second? 

Vice Chairman Shelby. Second, Mr. Chairman. 

Chairman Graham. The Clerk will call the roll. 

Mrs. McGhee. Mr. Levin. 

Senator Levin. Aye. 

Mrs. McGhee. Mr. Rockefeller. 

Senator Rockefeller. Aye. 

Mrs. McGhee. Mrs. Feinstein. 

Chairman Graham. Aye by proxy. 

Mrs. McGhee. Mr. Wyden. 

Senator Wyden Aye. 

Mrs. McGhee. Mr. Durbin. 

Chairman Graham. Aye by proxy. 

Mrs. McGhee. Mr. Bayh. 

Chairman Graham. Aye by proxy. 

Mrs. McGhee. Mr. Edwards. 

Chairman Graham. Aye by proxy. 

Mrs. McGhee. Ms. Mikulski. 


( 99 ) 
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Chairman Graham. Aye by proxy. 

Mrs. McGhee. Mr. Kyi. 

Senator Kyl. Aye. 

Mrs. McGhee. Mr. Inhofe. 

Vice Chairman Shelby. Aye by proxy. 

Mrs. McGhee. Mr. Hatch. 

Senator Hatch. Aye. 

Mrs. McGhee. Mr. Roberts. 

Senator Roberts. Aye. 

Mrs. McGhee. Mr. DeWine. 

Senator DeWine. Aye. 

Mrs. McGhee. Mr. Thompson. 

Vice Chairman Shelby. Aye by proxy. 

Mrs. McGhee. Mr. Lugar. 

Vice Chairman Shelby. Mr. Lugar, aye by proxy. 

Mrs. McGhee. Mr. Shelby. 

Senator Kyl. Aye. 

Mrs. McGhee. Mr. Graham. 

Chairman Graham. Aye. 

Mrs. McGhee. Seventeen ayes. 

Chairman Graham. The ayes are seventeen, the nays are zero. 
The ayes have it. Mr. Muller’s nomination for CIA General Counsel 
will be reported favorably. 

[Whereupon, at 12:28 p.m., the Committee adjourned.] 


O 



